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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0310; Directorate
Identifier 2009-NM—-012-AD; Amendment
39-16073; AD 2009-23-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During the Acceptance Test Procedure
(ATP) of returned Inboard Flap Actuators
* * *an excessive wear condition was
identified regarding endplay between the flap
actuator and ball screw. Excessive wear of
the screw and ball nut could potentially lead
to a flap system jam. * * *
* * * * *

The unsafe condition is a flap system
jam, which could result in a skewed flap
condition with consequent reduced
controllability of the airplane. We are
issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective
December 14, 2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 14, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Fabio Buttitta, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7303; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 6, 2009 (74 FR 15399).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

During the Acceptance Test Procedure
(ATP) of returned Inboard Flap Actuators
[with Bombardier] Part Number (PN)
601R93101-19 [and Eaton PN 852D100-19],
an excessive wear condition was identified
regarding endplay between the flap actuator
and ball screw. Excessive wear of the screw
and ball nut could potentially lead to a flap
system jam. A Temporary Revision (TR) has
been made to the Bombardier CL-600—-2B19
Maintenance Requirements Manual (MRM),
Appendix A, “Certification Maintenance
Requirements” (CMR) to ensure that
unacceptable wear on the nut and ball screw
is detected and corrected.

Revision 1 of this directive introduces a
new phase-in schedule for performing a new
CMR task C27-50-300-01.

The unsafe condition is a flap system
jam, which could result in a skewed flap
condition with consequent reduced
controllability of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the NPRM

The Air Line Pilots Association,
International (ALPA), supports the
NPRM. Given the potential
consequences of a flap system jam while

in flight, ALPA agrees that all
reasonable steps should be taken to
avoid such an occurrence, and
encourages the FAA to implement the
proposal as soon as possible.

Request To Confirm an Applicable Part
Number

Robert E. Briggs, a private citizen,
requests that we confirm that Eaton PN
852D100-19, listed in the Bombardier
CL-600-2B19 CMR, is also subject to
this AD, as is the Bombardier PN
601R93101-19 specified in the NPRM.

We agree. We have confirmed that
both Eaton PN 852D100-19 and
Bombardier PN 601R93101-19, the
inboard flap actuators, are subject to the
unsafe condition addressed by this AD.
Both part numbers are specified in the
service information identified in the
NPRM and this final rule. We have
revised the Discussion section and
paragraph (e) of this AD to clarify that
both the Bombardier and Eaton parts are
affected.

Request To Revise Compliance Time

Mr. Briggs states that the NPRM
proposed an initial compliance time for
the new CMR task of 500 flight hours
after the effective date of the AD, while
the CMR specifies an initial compliance
time of 2,000 flight cycles from
November 7, 2007. Mr. Briggs asks why
there is a difference with flight hours
and flight cycles, and asserts that it
would be easier to track and less
confusing if they were the same.

From this comment, we infer that Mr.
Briggs is requesting that we revise the
proposed compliance time specified in
paragraph (f) of the NPRM. We do not
agree. Transport Canada Civil Aviation
(TCCA), in its Airworthiness Directive
(AD) CF—-2008-33R1, dated January 9,
2009 (referenced in the NPRM as the
MCAI), gave an additional 500 flight
hours (not cycles) as a grace period only
to avoid grounding airplanes that have
already reached the initial compliance
time, but that have not yet done the
initial functional check introduced in
Bombardier Temporary Revision 2A—41,
dated November 7, 2007. Operators that
have done the initial functional check
before the effective date of the AD are
required to comply with the CMR
schedule. We concur with TCCA'’s
decision to include the additional time
for those airplanes to comply with this
AD; therefore, we have not changed the
AD in this regard.
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Request To Withdraw the NPRM

Air Wisconsin Airlines Corporation
(Air Wisconsin) states that an AD is
redundant in this case because the
applicable CMR is already mandatory,
and an AD puts the two documents in
conflict.

From this comment, we infer that Air
Wisconsin is requesting that we
withdraw the NPRM. We do not agree.
The FAA issues an AD on a specific
product when we find that an unsafe
condition exists in the product and the
condition is likely to exist or develop in
other products of the same type design.
In this case, we have identified an
unsafe condition of excessive wear of
the ball screw and ball nut of certain
inboard flap actuators. This AD
introduces a new phase-in schedule for
performing a new CMR task (inspecting
the ball screw and ball nut) to correct
that unsafe condition. If a conflict arises
between an AD and the specified service
information, the AD must be followed.
We have not changed the AD in this
regard.

Explanation of Change to the Unsafe
Condition

We have revised the unsafe condition
statement throughout this AD to expand
on the possible end-level effect of a flap
system jam.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
668 products of U.S. registry. We also
estimate that it will take about 3 work-

hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $160,320, or $240 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone

(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-23-02 Bombardier, Inc. (Formerly
Canadair): Amendment 39-16073.
Docket No. FAA-2009-0310; Directorate
Identifier 2009-NM-012—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 14, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes, all serial numbers, certificated in
any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (g)(1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During the Acceptance Test Procedure
(ATP) of returned Inboard Flap Actuators
[with Bombardier] Part Number (PN)
601R93101-19 [and Eaton PN 852D100-19],
an excessive wear condition was identified
regarding endplay between the flap actuator
and ball screw. Excessive wear of the screw
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and ball nut could potentially lead to a flap
system jam. A Temporary Revision (TR) has
been made to the Bombardier CL-600—2B19
Maintenance Requirements Manual (MRM),
Appendix A, “Certification Maintenance
Requirements” (CMR) to ensure that
unacceptable wear on the nut and ball screw
is detected and corrected.

Revision 1 of this directive introduces a
new phase-in schedule for performing a new
CMR task C27-50-300-01.

The unsafe condition is a flap system jam,
which could result in a skewed flap
condition with consequent reduced
controllability of the airplane.

Actions and Compliance

(f) Unless already done, within 30 days
after the effective date of this AD, revise the
Airworthiness Requirements Section of the
Bombardier CL-600-2B19 MRM to include
the information in Bombardier TR 2A—41,
dated November 7, 2007, to Appendix A of
the Airworthiness Requirements, Part 2, of
the Bombardier CL-600—2B19 MRM. The
initial compliance with the new CMR task
must be done within 500 flight hours after
the effective date of this AD.

Note 2: The actions required by paragraph
(f) of this AD may be done by inserting a
copy of Bombardier TR 2A—41, dated
November 7, 2007, to Appendix A of the
Airworthiness Requirements, Part 2, of the
Bombardier CL-600-2B19 MRM. When this
TR has been included in general revisions of
the MRM, the TR may be removed from the
MRM, provided the relevant information in
the general revision is identical to that in
Bombardier TR 2A—41, dated November 7,
2007.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Fabio
Buttitta, Aerospace Engineer, Airframe and
Mechanical Systems Branch, ANE-171, FAA,
New York ACO, 1600 Stewart Avenue, Suite
410, Westbury, New York 11590; telephone
(516) 228-7303; fax (516) 794-5531. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated

agent). You are required to assure the product

is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2008-33R1, dated January 9,
2009; and Bombardier TR 2A—41, dated
November 7, 2007, to Appendix A of the
Airworthiness Requirements, Part 2, of the
Bombardier CL-600-2B19 MRM,; for related
information.

Material Incorporated by Reference

(i) You must use Bombardier Temporary
Revision 2A—41, dated November 7, 2007, to
Appendix A of the Airworthiness
Requirements, Part 2, of the Bombardier CL—
600—-2B19 Maintenance Requirements
Manual, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
19, 2009.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E9-26296 Filed 11-6—09; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0699 Directorate
Identifier 2009—CE-042—-AD; Amendment
39-16047; AD 2009-21-08]

RIN 2120-AA64

Airworthiness Directives; PIAGGIO
AERO INDUSTRIES S.p.A Model
PIAGGIO P-180 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Some cases of uncommanded steering
action were observed, while the steering
system was switched off. A leakage in the
Steering Select/Bypass Valve, installed in the
Steering Manifold, when closed, is suspected
to have caused the uncommanded steering.

If left uncorrected, this condition could
lead to a potentially dangerous veer along the
runway; in fact, according to the Aircraft
Flight Manual limitations, the steering
system must be in ‘off’ position during
landing and takeoff (in this case when
airspeed is higher than 60 knots).

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 14, 2009.

On December 14, 2009, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:
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Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 5, 2009 (74 FR
38991). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Some cases of uncommanded steering
action were observed, while the steering
system was switched off. A leakage in the
Steering Select/Bypass Valve, installed in the
Steering Manifold, when closed, is suspected
to have caused the uncommanded steering.

If left uncorrected, this condition could
lead to a potentially dangerous veer along the
runway; in fact, according to the Aircraft
Flight Manual limitations, the steering
system must be in ‘off’ position during
landing and takeoff (in this case when
airspeed is higher than 60 knots). For the
reasons stated above, this new AD mandates
repetitive inspections for leakage of the Nose
Landing Gear steering manifold.

The MCAI requires, if any inspection
finds leakage of the steering manifold,
the replacement of the steering
manifold.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

Mr. Carlo Cardu, Piaggio Aero
Industries, states that revisions of
airplane maintenance manuals (AMM)
will be issued. He suggests that the final
AD action include a statement that later
revisions of AMM is acceptable for
compliance with the requirements of the
AD.

The FAA does not agree with
including the phrase “or later revision”
after the referenced service information.
The FAA cannot approve and legally
reference documents that currently do
not exist. When these documents are
completed and approved, the FAA can
issue an alternative method of
compliance if the FAA determines that
the incorporation of the procedures
provides an acceptable level of safety to
the unsafe condition specified in the
AD.

We are not changing the final rule AD
action as a result of this comment.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
63 products of U.S. registry. We also
estimate that it will take about 8 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $40,320 or $640 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 16 work-hours and require parts
costing $0, for a cost of $1,280 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-21-08 PIAGGIO AERO INDUSTRIES
S.p.A.: Amendment 39-16047; Docket
No. FAA-2009-0699; Directorate
Identifier 2009—-CE-042—-AD.
Effective Date
(a) This airworthiness directive (AD)
becomes effective December 14, 2009.
Affected ADs

(b) None.
Applicability
(c) This AD applies to Model P-180

airplanes, all serial numbers (S/N),
certificated in any category.
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Subject

(d) Air Transport Association of America
(ATA) Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Some cases of uncommanded steering
action were observed, while the steering
system was switched off. A leakage in the
Steering Select/Bypass Valve, installed in the
Steering Manifold, when closed, is suspected
to have caused the uncommanded steering.

If left uncorrected, this condition could
lead to a potentially dangerous veer along the
runway; in fact, according to the Aircraft
Flight Manual limitations, the steering
system must be in “off” position during
landing and takeoff (in this case when
airspeed is higher than 60 knots). For the
reasons stated above, this new AD mandates
repetitive inspections for leakage of the Nose
Landing Gear steering manifold.

The MCAI requires, if any inspection finds
leakage of the steering manifold, the
replacement of the steering manifold.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within the next 6 months after
December 14, 2009 (the effective date of this
AD) or within the next 100 hours time-in-
service (TIS) after December 14, 2009 (the
effective date of this AD), whichever occurs
first, and repetitively thereafter at intervals
not to exceed every 165 hours TIS, do a
functional test of the nose landing gear (NLG)
steering manifold. Follow the
accomplishment instructions of PIAGGIO
AERO INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N. 80-0249 (includes
CONFIRMATION SLIP), Rev. 1, dated May
27, 2009.

(2) Upon installation of a NLG steering
manifold on any airplane, do a functional test
of the NLG steering manifold. Repetitively
thereafter at intervals not to exceed every 165
hours TIS, do a functional test of the NLG
steering manifold. Follow the
accomplishment instructions of PIAGGIO
AERO INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N. 80-0249 (includes
CONFIRMATION SLIP), Rev. 1, dated May
27, 2009.

(3) If during any inspection required in
paragraphs (f)(1) and (f)(2) of this AD
movement of a NLG steering manifold is

found, using the compliance times in the
accomplishment instructions of PIAGGIO
AERO INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N. 80—-0249 (includes
CONFIRMATION SLIP), Rev. 1, dated May
27, 2009, replace the NLG steering manifold
following (for S/N 1004 through 1104) pages
1 through 8 dated March 1, 2006; 201, 202,
204, and 206 through 216, dated June 16,
2008; 203 and 205, dated March 1, 2006; and
501 through 506, dated March 1, 2006, of
PIAGGIO AERO PIAGGIO P.180 AVANTI
Maintenance Manual, Report No. 9066, 32—
50-00, Revision No. D2, revised June 16,
2008; or (for S/N 1105 and greater) pages 1
through 8, dated June 30, 2005; 201, 202, and
207 through 209, dated December 19, 2008;
203 and 205, dated June 30, 2005; 204, 206,
and 210 through 216, dated September 14,
2007; and 501 through 506, dated June 30,
2005, of PIAGGIO AERO PIAGGIO P.180
AVANTI II Maintenance Manual, Report No.
180-MAN-0200-01105, 32—-50-00, Revision
No. A3, revised December 19, 2008.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4145; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA AD 2009-0129,
dated June 19, 2009; PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N. 80-0249 (includes
CONFIRMATION SLIP), Rev. 1, dated May
27, 2009; PIAGGIO AERO PIAGGIO P.180
AVANTI Maintenance Manual, Report No.
9066, 32—50-00, revised June 16, 2008, pages
1 through 8, 201 through 216, and 501
through 506; and PIAGGIO AERO PIAGGIO
P.180 AVANTI II Maintenance Manual,
Report No. 180-MAN-0200-01105, 32—50—
00, revised December 19, 2008, pages 1
through 8, 201 through 216, and 501 through
506, for related information.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 1 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.a., Via Cibrario, 4-16154 Genoa, Italy;
telephone +39 010 06481 741; fax: +39 010
6481 309; Internet: http://
www.piaggioaero.com, or e-mail:
MMicheli@piaggioaero.it.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

TABLE 1—MATERIAL INCORPORATED BY REFERENCE

Service information title Page(s) Revision Date

PIAGGIO AERO INDUSTRIES S.p.A. Service Bul- | 1 through 9 ...t Rev. 1 e May 27, 2009.
letin (Mandatory) N. 80—0249.

PIAGGIO AERO INDUSTRIES S.p.A. Service Bul- | CONFIRMATION SLIP ... | Rev. 1 ..o Not Dated.
letin (Mandatory) N. 80—-0249.

PIAGGIO AERO PIAGGIO P.180 AVANTI Mainte- | COVEr .....ccceeeeveeeecrieeenns NO. D2 oo Revised June 16, 2008.
nance Manual, Report No. 9066, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Mainte- | 1 through 8 ..................... Not Applicable .................... March 1, 2006.
nance Manual, Report No. 9066, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Mainte- | 201, 202, 204, and 206 Not Applicable .................... June 16, 2008.
nance Manual, Report No. 9066, 32—-50-00. through 216.

PIAGGIO AERO PIAGGIO P.180 AVANTI Mainte- | 203 and 205 ..........ccccoeue Not Applicable .........cc.cc..... March 1, 2006.
nance Manual, Report No. 9066, 32-50-00.
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TABLE 1—MATERIAL INCORPORATED BY REFERENCE—Continued

Service information title

Page(s)

Revision

Date

PIAGGIO AERO PIAGGIO P.180 AVANTI Mainte-

nance Manual, Report No. 9066, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main- | Cover
tenance Manual, Report No. 180-MAN-0200—-

01105, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main-
tenance Manual, Report No. 180-MAN-0200-

01105, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main-
tenance Manual, Report No. 180-MAN-0200—-

01105, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main-
tenance Manual, Report No. 180-MAN-0200-

01105, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main-
tenance Manual, Report No. 180-MAN-0200-

01105, 32-50-00.

PIAGGIO AERO PIAGGIO P.180 AVANTI Il Main-
tenance Manual, Report No. 180-MAN-0200—

01105, 32-50-00.

501 through 506

1 through 8 Not Applicable

201, 202, and 207
through 209.

Not Applicable

203 and 205 .........ccceuenee

Not Applicable

204, 206, and 210
through 216.

Not Applicable

501 through 506 Not Applicable

March 1, 2006.

Revised December 19, 2008.

June 30, 2005.

December 19, 2008.

June 30, 2005.

September 14, 2007.

June 30, 2005.

Issued in Kansas City, Missouri, on
October 7, 2009.

Scott A. Horn,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—-24651 Filed 11-6—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1026; Directorate
Identifier 2009-NM-197-AD; Amendment
39-16084; AD 2009-23-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, and —500 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD)
that applies to all Boeing Model 737—
300, —400, and —500 series airplanes.
The existing AD currently requires
inspecting to determine if certain
carriage spindles are installed, repetitive
inspections for corrosion and
indications of corrosion on affected
carriage spindles, and if necessary,
related investigative and corrective
actions. The existing AD also provides
optional terminating action. For certain
airplanes, this new AD would reinstate
the requirements of the existing AD.
This AD results from the exclusion of

certain carriage spindles from the
requirements of the existing AD, and
additional reports of corrosion found on
carriage spindles that are located on the
outboard trailing edge flaps. We are
issuing this AD to detect and correct
corrosion of the carriage spindle, which
could result in fracture. Fracture of both
the inboard and outboard carriage
spindles, in the forward ends through
the large diameters, on a flap, could
adversely affect the airplane’s continued
safe flight and landing.

DATES: This AD becomes effective
November 24, 20009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 24, 2009.

On August 5, 2008 (73 FR 42259, July
21, 2008), the Director of the Federal
Register approved the incorporation by
reference of a certain other publication
listed in the AD.

We must receive any comments on
this AD by December 24, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1,
fax 206-766-5680; e-mail me.boecom@
boeing.com; Internet https://
www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6440; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Discussion

On July 10, 2008, we issued AD 2008—
15-05, amendment 39-15617 (73 FR
42259, July 21, 2008). That AD applies
to all Boeing Model 737-300, —400, and
—500 series airplanes. That AD requires
inspecting to determine if certain
carriage spindles are installed, repetitive
inspections for corrosion and
indications of corrosion on affected
carriage spindles, and if necessary,
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related investigative action and
corrective action. That AD also provides
optional terminating action. That AD
resulted from a report of corrosion
found on carriage spindles that are
located on the outboard trailing edge
flaps. The actions specified in that AD
are intended to detect and correct
corrosion of the carriage spindle, which
could result in fracture. Fracture of both
the inboard and outboard carriage
spindles, in the forward ends through
the large diameters, on a flap, could
adversely affect the airplane’s continued
safe flight and landing.

Actions Since Existing AD Was Issued

Since we issued AD 2008-15-05, we
approved an alternative method of
compliance (AMOC), dated December 8,
2008, to exclude certain carriage spindle
serial numbers from the inspection
requirements. This approval was given
based on information received from
Boeing indicating that only one supplier
of the carriage spindles produced
discrepant coatings, and that the
carriages produced by the second
supplier did not have this unsafe
condition.

Subsequent to the AMOC approval,
we were advised that the carriages
produced by the second supplier may
have been incorrectly finished, leading
to over-grinding of the high velocity
oxy-fuel (HVOF) coating on the spindle.
The over-grinding of the HVOF coating
leads to exposure of the base metal,
which is susceptible to corrosion. We
also received additional reports of
corrosion found on the carriage spindles
that were excluded from the inspection
requirements in the existing AD.
Investigation of those carriage spindles
revealed that discrepant surface
finishing of the HVOF coating during
the production process had exposed the
base metal. The exposed base metal is
susceptible to corrosion.

Subsequently, we have determined
that it is necessary to reinstate the
inspections of certain carriage spindles
because those spindles are subject to the
same unsafe condition.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 737-57A1304, Revision 1,
dated August 11, 2009. (We referred to
Boeing Alert Service Bulletin 737—
57A1304, dated June 2, 2008, as the
appropriate source of service
information for accomplishing the
required actions of AD 2008—-15-05.)
The actions specified in Revision 1 are
essentially identical to those in Boeing
Alert Service Bulletin 737-57A1304,
dated June 2, 2008. Revision 1
references the effect of the AMOC letter

discussed previously and adds a new
table (Table 3) to reflect certain serial
numbers that also are subject to the
unsafe condition, but were excluded
from the inspection requirements under
the AMOC discussed previously.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to supersede AD 2008-15-05.
This new AD retains certain
requirements of the existing AD. This
AD would also require accomplishing
the actions specified in the Relevant
Service Information described
previously.

Interim Action

We consider this AD interim action.
We are currently considering requiring
replacement of all HVOF-coated carriage
spindles, which will constitute
terminating action for the repetitive
inspections required by this AD.
However, the planned compliance time
for the replacement would allow enough
time to provide notice and opportunity
for prior public comment on the merits
of the replacement.

Change to Existing AD

This AD would retain certain
requirements of AD 2008—15-05;
however, the inspection report required
by paragraph (h) of the existing AD is
not required by this AD.

Since AD 2008-15-05 was issued, a
new paragraph (d) was added to provide
the Air Transport Association (ATA) of
America subject code. This code was
added to make this AD parallel with
other new AD actions.

Since AD 2008-15-05 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
this AD

Requirement in AD
2008-15-05

paragraph (e).
paragraph (f).
paragraph (g).

(

(

(

paragraph
paragraph paragraph (h).
paragraph paragraph (j).

paragraph (k).

FAA'’s Justification and Determination
of the Effective Date

We received additional reports of
corrosion found on carriage spindles

that are located on the outboard trailing
edge flaps and were removed from the
inspection requirements in the existing
AD. Investigation of those carriage
spindles revealed that discrepant
surface finishing of the HVOF coating
done during the production process had
exposed the base metal. The exposed
base metal is susceptible to corrosion.
Corrosion occurring on the exposed base
metal can quickly lead to cracking and
full fracture of the carriage spindle.
Fracture of both the inboard and
outboard carriage spindles, in the
forward ends through the large
diameters, on a single flap, could
adversely affect the airplane’s continued
safe flight and landing. Because of our
requirement to promote safe flight of
civil aircraft and thus, the critical need
to assure the structural integrity of the
carriage spindle and the short
compliance time involved with this
action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2009-1026; Directorate Identifier 2009—
NM-197—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
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detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-15617 (73 FR
42259, July 21, 2008) and adding the
following new AD:

2009-23-10 Boeing: Docket No. FAA-2009-
1026; Directorate Identifier 2009-NM-—
197—-AD; Amendment 39-16084.

Effective Date

(a) This AD becomes effective November
24, 2009.

Affected ADs

(b) This AD supersedes AD 2008—15-05,
Amendment 39-15617.

Applicability
(c) This AD applies to all Boeing Model

737-300, —400, and —500 series airplanes,
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from the exclusion of
certain carriage spindles from the
requirements of the existing AD, and
additional reports of corrosion found on
carriage spindles that are located on the
outboard trailing edge flaps. The Federal
Aviation Administration is issuing this AD to
detect and correct corrosion of the carriage
spindle, which could result in fracture.
Fracture of both the inboard and outboard
carriage spindles, in the forward ends
through the large diameters, on a flap, could
adversely affect the airplane’s continued safe
flight and landing.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2008-
15-05, With New Service Information

Inspection To Determine Affected Carriage
Spindle

(g) For all airplanes: Within 30 days after
August 5, 2008 (the effective date of AD
2008-15-05), inspect the carriage sub-
assembly to determine whether an affected
carriage spindle with a high velocity oxy-fuel
(HVOF) thermal coating is installed, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-57A1304, dated June 2, 2008. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the part number
and/or serial number of the carriage can be
conclusively determined from that review. If
no affected carriage spindle is installed, no
further action is required by this paragraph.

Repetitive Inspections, Related Investigative
Actions, and Corrective Action

(h) For airplanes on which any affected
carriage spindle was determined to be
installed in accordance with Boeing Alert
Service Bulletin 737-57A1304, dated June 2,
2008, as of the effective date of this AD; and
the spindle is identified in Table 2 of Boeing
Service Bulletin 737-57A1304, Revision 1,
dated August 11, 2009: At the later of the
times specified in paragraphs (h)(1) and
(h)(2) of this AD, do a detailed inspection (or,
as an option for the forward end of the
spindle only, a borescope inspection

technique may be used) of the spindle for
corrosion and potential indications of
corrosion of the carriage spindle, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-57A1304, dated June 2,
2008; or Boeing Service Bulletin 737—
57A1304, Revision 1, dated August 11, 2009.
Do all applicable related investigative and
corrective actions before further flight.
Repeat the detailed inspection (or, as an
option for the forward end of the spindle
only, the borescope inspection) and certain
related investigative actions (i.e., the gap-
check or optional non-destructive test (NDT)
ultrasonic inspection) at the applicable
compliance times specified in paragraph 1.E.
of Boeing Alert Service Bulletin 737—
57A1304, dated June 2, 2008; or Boeing
Service Bulletin 737-57A1304, Revision 1,
dated August 11, 2009.

(1) Within 30 days after August 5, 2008.

(2) Within 90 days after the installation of
a new HVOF-coated spindle.

Note 1: Boeing Alert Service Bulletin 737—
57A1304, dated June 2, 2008; and Boeing
Service Bulletin 737-57A1304, Revision 1,
dated August 11, 2009; reference Boeing
Alert Service Bulletin 737-57A1277,
Revision 1, dated November 25, 2003; for
further guidance on accomplishing the
related investigative actions.

New Requirements of This AD

Repetitive Inspections, Related Investigative
Actions, and Corrective Action for Certain
Airplanes

(i) For airplanes on which a carriage
spindle having a serial number identified in
Table 3 of Appendix A of Boeing Service
Bulletin 737-57A1304, Revision 1, dated
August 11, 2009, is installed: At the latest of
the times specified in paragraphs (i)(1), (i)(2),
and (i)(3) of this AD, as applicable, do a
detailed inspection (or, as an option for the
forward end of the spindle only, a borescope
inspection technique may be used) of the
spindle for corrosion and potential
indications of corrosion of the carriage
spindle, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
57A1304, Revision 1, dated August 11, 2009.
Do all applicable related investigative and
corrective actions before further flight.
Repeat the detailed inspection (or, as an
option for the forward end of the spindle
only, the borescope inspection) and related
investigative actions (i.e., the gap-check or
optional NDT ultrasonic inspection) at the
applicable compliance times specified in
paragraph 1.E. of Boeing Service Bulletin
737-57A1304, Revision 1, dated August 11,
2009.

(1) Within 30 days after the effective date
of this AD.

(2) Within 90 days after the installation of
a new HVOF-coated spindle identified in
Table 3 of Appendix A of Boeing Service
Bulletin 737-57A1304, Revision 1, dated
August 11, 2009.

(3) Within 90 days after doing an
inspection in accordance with Boeing Alert
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Service Bulletin 737-57A1304, dated June 2,
2008.

Optional Terminating Action

(j) Replacement of an HVOF-coated
carriage spindle with a non-HVOF coated
carriage spindle, or with a serviceable HVOF-
coated carriage spindle with an ‘R’ suffix on
the serial number, in accordance with Boeing
Alert Service Bulletin 737-57A1304, dated
June 2, 2008; or Boeing Service Bulletin 737—
57A1304, Revision 1, dated August 11, 2009;
terminates the requirements of this AD for
that carriage spindle only.

Parts Installation

(k) As of August 5, 2008, an HVOF-coated
spindle without an ‘R’ suffix on the serial
number may be installed on an airplane
provided the actions required by paragraph
(h) or (i) of this AD, as applicable, are done
on that spindle.

Alternative Methods of Compliance (AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Nancy Marsh, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle ACO, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6440; fax
(425) 917-6590. Or, e-mail information to 9-
ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane.

(4) AMOCs approved previously in
accordance with AD 2008—-15-05, are not
approved as AMOGs for this AD.

Material Incorporated by Reference

(m) You must use Boeing Alert Service
Bulletin 737-57A1304, dated June 2, 2008;
and Boeing Service Bulletin 737-57A1304,
Revision 1, dated August 11, 2009; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Service Bulletin 737-57A1304,
Revision 1, dated August 11, 2009, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Boeing Alert Service Bulletin

737-57A1304, dated June 2, 2008, on August
5, 2008 (73 FR 42259, July 21, 2008).

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H—-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
26, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—26581 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0165; Directorate
Identifier 2008—CE-055-AD; Amendment
39-16075; AD 2009-23-03]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation (Type
Certificate Previously Held by
Raytheon Aircraft Company) Models
1900, 1900C, and 1900D Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) to
supersede AD 2006-24-11, which
applies to certain Hawker Beechcraft
Corporation (HBC) (Type Certificate
previously held by Raytheon Aircraft
Company) Models 1900, 1900C, and
1900D airplanes. AD 2006—24-11
currently requires you to repetitively
inspect the forward, vertical, and aft
flanges of both the left and right wing
rear spar lower caps for cracks, repair
any cracks found, and report the
inspection results to the manufacturer.
Since we issued AD 2006—24—11, the
manufacturer has developed a
modification kit to install on the wing

rear spar lower caps that will terminate
the 200-hour repetitive inspection
required in AD 2006—24—11.
Consequently, this AD requires
installing the new modification kits on
the wing rear spar lower caps and
terminates the repetitive inspections
required in AD 2006—24—11 when the
kits are installed. We are issuing this AD
to prevent fatigue cracks in the wing
rear spar lower caps, which could result
in fatigue failure of the wing rear spar
lower caps. A rear spar failure could
result in complete wing failure and the
wing separating from the airplane.
DATES: This AD becomes effective on
December 14, 2009.

On December 14, 2009, the Director of
the Federal Register approved the
incorporation by reference of Hawker
Beechcraft Mandatory Service Bulletin
57-3816, Issued: January 2008, listed in
this AD.

As of December 11, 2006 (71 FR
70297, December 4, 2006), the Director
of the Federal Register approved the
incorporation by reference of Raytheon
Mandatory Service Bulletin 57-3815,
dated Issued: October 2006, listed in
this AD.

ADDRESSES: To get the service
information identified in this AD,
contact Hawker Beechcraft Corporation,
Attn: Airline Technical Support, P.O.
Box 85, Wichita, Kansas 67201;
telephone: (800) 429-5372; fax: (316)
676—8745; Internet: http://
www.hawkerbeechcraft.com.

To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, or on the Internet at http://
www.regulations.gov. The docket
number is FAA-2009-0165; Directorate
Identifier 2008—CE-055—AD.

FOR FURTHER INFORMATION CONTACT:
Steve Potter, Aerospace Engineer, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4124; fax: (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Discussion

On February 19, 2009, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain HBC Models 1900, 1900C, and
1900D airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on February 27, 2009 (74 FR 8885). The
NPRM proposed to supersede AD 2006—
24-11 with a new AD that would
require you to install modification kits
on the wing rear spar lower caps. The
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proposed AD would also retain the
repetitive inspections currently required
in AD 2006—24-11 until the
modification kits are installed. The
proposed AD would require you to use
Raytheon Mandatory Service Bulletin
57-3815, Issued: October 2006; and
Hawker Beechcraft Mandatory Service
Bulletin SB 57-3816, Issued: January,
2008, to perform these actions.

Comments

We provided the public the
opportunity to participate in developing
this AD. The following presents the
comments received on the proposal and
FAA’s response to each comment:

Comment Issue: Address Shoring
Requirement

Mr. Scott Robert Lewis states that the
shoring procedures specified in step 5 of
Hawker Beechcraft Mandatory Service
Bulletin SB 57-3816, Issued: January
2008, are inadequate and no reference is
given.

Mr. Lewis also states that the
maintenance manual gives no

procedures for shoring the aircraft.
Trusses must be made and the aircraft
should be supported using approved
procedures provided by the
manufacturer.

Mr. Lewis requests references to
procedures for the shoring process.

We agree with the commenter that
there are no specific shoring procedures
given to accomplish Hawker Beechcraft
Mandatory Service Bulletin SB 57-3816,
Issued: January 2008.

We rely on maintenance facilities to
use best practices to shore airplanes at
the locations specified in the
modification kit installation
instructions.

For further assistance with procedures
for shoring an airplane, you may contact
the manufacturer as noted in the
Accomplishment Instructions of Hawker
Beechcraft Mandatory Service Bulletin
SB 57-3816, Issued: January 2008.

We are changing the final rule AD
action based on this comment.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

¢ Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD will affect
243 airplanes in the U.S. registry and
will reduce costs by $12.8 million
because the costs of the repetitive
inspections currently required by AD
2006—24-11 will exceed the required
modification costs over the life of the
affected airplanes.

We estimate the following direct costs
(the sum of labor and parts costs) to do
the inspections:

Total direct Total direct
Labor cost Parts cost cost per cost on U.S.
airplane operators
10 work-hours x $80 per NoUr = $800 ......cccecvereerierieiereeeeseeree e ree e ee e ree e seeseesseensesneeneens $20 $820 $199,260
We estimate the following direct costs
to do the modification:
Total direct Total direct
Labor cost Parts cost cost per cost on U.S.
airplane operators
250 work-hours x $80 per hour = $20,000 .......cccereeieririererierie e e see e ee e e eeeseeeneeees $2,200 $22,200 $5,394,600

Given an average usage rate of 1,571
hours time-in-service, AD 2006—-24-11
requires approximately 7.9 inspections a
year. The approximate annual cost of
these repetitive inspections is $6,500.
Based on these figures, a cost savings

from incorporating the modification
instead of doing the repetitive
inspections will occur after 5 years on
average. That is, the cost savings on the
repetitive inspections no longer

required will be greater than or equal to
the total cost of the modification.

The results of our cost analysis are
summarized in the table below. (See
docket for full analysis.)

Amount per Total—U.S.

airplane operators
Direct Costs (the sum of labor and parts) ... *$22,200 *$5,394,600
OUL-Of-SEIVICE COSES (AVETAGE) ...eeuveeiueieiieitieitie et ee sttt ettt et et b e sab et e e e e bt e eabeeateeeabeeabeeanneesaeeebeeanee s *1,796 *436,510
Lo £= I o1 £ PP *23,996 *5,831,110

Cost savings over the life of the airplane on AD 2006-24-11 repetitive inspections that would no

longer be required after MOdIfICAtION ..........ocuiiiiiiiii e **76,638 ** 18,622,984
NET COSt SAVINGS ...ueeitiiiiieiti ettt ettt e sttt e st e e sbe e e bt e sae e e abeesaeeeabeesseeanbeesmbeebeesnbeeaneesnseenns 52,641 12,791,873

*Per airplane costs are shown rounded to the nearest dollar. Consequently, the corresponding totals for all U.S. operators may differ slightly
from the per airplane costs multiplied by the total number of airplanes.

**Cost savings over the life of the airplane are calculated as follows. For each affected airplane, we use the airplane’s estimated usage rate to
estimate the number of inspections a year and multiply that figure by $820 to estimate inspection cost a year. (As noted above, such estimates
average to 7.9 inspections a year and about $6,500 in annual inspection costs.) We then calculate a 7 percent annuity factor for the number of
years of the airplane’s life remaining to a presumed retirement age of 40. In calculation of the annuity factor, we assume annual inspection costs
are discounted at mid-year. The present value of the inspection costs can then be calculated as the annual inspection cost multiplied by the

years-to-40 annuity factor.
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Notes: This analysis assumed January 1,
2009, as the effective date of the AD and
discount cost savings to that date. Updating
to January 1, 2010, to be closer to the actual
effective date will have little effect on the
results. Costs are undiscounted, as we
assume compliance as soon as the AD
becomes effective.

These results are based on the assumption
that the life-span of the airplanes affected by
this AD is 40 years. This assumption is not
crucial to the cost-beneficial nature of the
rule, since 95 percent of the affected
airplanes achieve cost savings on or before
age 30.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objective of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation.

To achieve that principle, the RFA
requires agencies to solicit and consider
flexible regulatory proposals and to
explain the rationale for their actions.
The RFA covers a wide-range of small
entities, including small businesses,
not-for-profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the RFA.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact

on a substantial number of small
entities, section 605(b) of the RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
FAA did make such a determination for
this AD. The basis for this
determination is now discussed.

This AD will supersede existing AD
2006-24—-11. The cost analysis for this
AD shows that the modification will
have a cost savings from the
accumulative repetitive inspection cost
now required in AD 2006-24-11,
reflecting cost savings for 241 of the 243
affected airplanes. For the two firms that
own the two airplanes where the
analysis did not show a cost savings, we
have identified one as a subsidiary of
General Electric Capital Corporation and
the other as the subsidiary of a firm that
is probably large. General Electric
Capital Corporation is not a small entity.
We were unable to determine the size
classification of the other firm. Even if
the corporate parent of the unidentified
firm is a small firm, this AD will impact
at most one firm, and one firm is not a
substantial number.

Therefore, the Acting FAA
Administrator certifies that this rule
will not impose a significant economic
impact on a substantial number of small
entities.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2009-0165;
Directorate Identifier 2008—CE—055—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2006—24—-11, Amendment 39—14840 (71
FR 70297, December 4, 2006), and
adding the following new AD:

2009-23-03 Hawker Beechcraft
Corporation (Type Certificate previously
held by Raytheon Aircraft Company):
Amendment 39-16075; Docket No.
FAA-2009-0165; Directorate Identifier
2008-CE-055—-AD.

Effective Date

(a) This AD becomes effective on December
14, 2009.
Affected ADs

(b) This AD supersedes AD 2006—24-11,
Amendment 39-14840. AD 2006-18-51
relates to the subject of this AD.

Applicability
(c) This AD applies to the following

airplane models and serial numbers that are
certificated in any category:

Serial numbers

Group 1 Model Airplanes

UA-3.
UB-1 through UB-74.

Group 2 Model Airplanes

(1) 1900C (C-12J) ... | UC—-1 through UC-
174, and UD-1
through UD-6.

UE-1 through UE-

439.

Unsafe Condition

(d) This AD results from the manufacturer
developing a modification kit to install on
the wing rear spar lower caps that will
terminate the 200-hour repetitive inspection
required in AD 2006-24-11. We are issuing
this AD to prevent fatigue cracks in the wing
rear spar lower caps, which could result in
fatigue failure of the wing rear spar lower
caps. A rear spar failure could result in
complete wing failure and the wing
separating from the airplane.
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Compliance

(e) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) For Group 1 and Group 2 airplanes: Repet-
itively inspect both the left and right wing rear
spar lower caps for cracks and other dam-
age, such as loose or missing fasteners.

(2) For Group 1 and Group 2 airplanes: If
cracks are found, repair all cracks by obtain-
ing and incorporating an FAA-approved re-
pair scheme from the manufacturer.

(3) For Group 1 and Group 2 airplanes: Report
the inspection results to Hawker Beechcraft
Company (formerly Raytheon Aircraft Com-
pany) using the instructions and forms in the
service bulletin. Complete all sections of the
required forms. Reporting requirements have
been approved by the Office of Management
and Budget (OMB) and assigned OMB con-
trol number 2120-0056.

(4) For Group 1 airplanes: Install Modification
Kit 114-4052—-1 and Modification Kit 114—
4067-0001.

(5) For Group 2 airplanes: Install Modification
Kit 118-4012—1 or 118-4012-3 and Modi-
fication Kit 118—4014-0003.

(6) For all affected Group 1 and Group 2 air-
planes: You may install the modification kits
specified in paragraphs (e)(4) and (e)(5) of
this AD at any time before the required com-
pliance times specified in paragraphs (e)(4)
and (e)(5) of this AD. Installing the modifica-
tion kits terminates the repetitive inspections
required by paragraph (e)(1) of this AD.

Repetitively inspect at intervals not to exceed
200 hours time-in-service (TIS) after the
last inspection required by AD 2006—24—11.

Before further flight after any inspection re-
quired by paragraph (e)(1) of this AD where
cracks are found.

Report the repetitive inspection results within
30 days after the inspection.

Upon reaching 22,000 total hours TIS or with-
in the next 3 years after December 14,
2009 (the effective date of this AD), which-
ever occurs later. Installing the modification
kits terminates the repetitive inspections re-
quired by paragraph (e)(1) of this AD.

Upon reaching 22,000 total hours TIS or with-
in the next 3 years after December 14,
2009 (the effective date of this AD), which-
ever occurs later. Installing the modification
kits terminates the repetitive inspections re-
quired by paragraph (e)(1) of this AD.

As of December 14, 2009 (the effective date
of this AD).

Follow the procedures in Raytheon Mandatory
Service Bulletin 57-3815, Issued: October
2006.

For the repair scheme, contact Hawker
Beechcraft Corporation at P.O. Box 85,
Wichita, Kansas 67201-0085; phone: (800)
429-5372; fax: (316) 676-8745; e-mail:
tom_peay @rac.ray.com.

Follow the procedures in Raytheon Mandatory
Service Bulletin 57-3815, Issued: October
2006.

Follow the procedures in Hawker Beechcraft
Mandatory Service Bulletin SB 57-3816,
Issued: January 2008. For further assist-
ance with procedures for shoring an air-
plane, you may contact the manufacturer at
the address specified in paragraph (h)(3) of
this AD.

Follow the procedures in Hawker Beechcraft
Mandatory Service Bulletin SB 57-3816,
Issued: January 2008. For further assist-
ance with procedures for shoring an air-
plane, you may contact the manufacturer at
the address specified in paragraph (h)(3) of
this AD.

Not applicable.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Steve
Potter, Aerospace Engineer, ACE-118W,
Wichita Aircraft Certification Office (ACO),
1801 Airport Road, Room 100, Wichita,
Kansas 67209, phone: (316) 946—4124, fax:
(316) 946—4107. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(g) AMOCs approved for AD 2006—24-11
are not approved for this AD.

Material Incorporated by Reference

(h) You must use Raytheon Mandatory
Service Bulletin 57-3815, Issued: October
2006, and Hawker Beechcraft Mandatory
Service Bulletin 57-3816, Issued: January
2008, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Hawker Beechcraft Mandatory Service
Bulletin SB 57-3816, Issued: January 2008,
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) On December 11, 2006 (71 FR 70297,
December 4, 2006), the Director of the
Federal Register approved the incorporation
by reference of Raytheon Mandatory Service
Bulletin 57-3815, Issued: October 2006.

(3) For service information identified in
this AD, contact Hawker Beechcraft, Attn:
Airline Technical Support, P.O. Box 85,
Wichita, Kansas 67201; telephone: (800) 429—
5372; fax: (316) 676—8745; Internet: http://
www.hawkerbeechcraft.com.

(4) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(5) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For

information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/

ibr locations.html.

Issued in Kansas City, Missouri, on
October 27, 2009.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. E9-26385 Filed 11-6—09; 8:45 am|]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-28281; Directorate
Identifier 2006—-NM-238-AD; Amendment
39-16076; AD 2009-23-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Boeing Model 767 airplanes. This AD
requires repetitive replacement of the
internal electrical feed-through
connectors of the boost pumps of the
main fuel tank. This AD results from a
report of cracking in the epoxy potting
compound on the internal feed-through
connector of the fuel boost pump in the
area of the soldered wire connector lugs.
We are issuing this AD to prevent a
hazardous electrical path from the dry
side to the wet side of the fuel boost
pump through a cracked feed-through
connector, or between pins or a pin and
the shell on one side of the feed-through
connector, which could create an
ignition source on the wet side of the
fuel boost pump or cause a fire in the
fuel pump enclosure and lead to
subsequent explosion of the fuel tank.

DATES: This AD is effective December
14, 2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 14, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,

Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Judy
Coyle, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6497;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
Boeing Model 767 airplanes. That
NPRM was published in the Federal
Register on May 25, 2007 (72 FR 29282).
That NPRM proposed to require
repetitive replacement of the internal
electrical feed-through connectors of the
boost pumps of the main fuel tank.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the AD

Continental Airlines states that it has
accomplished the actions required by
the NPRM on all affected airplanes; we
infer from this statement that
Continental concurs with the content of
the NPRM.

Request To Withdraw AD

Boeing suggests that we should not
issue the AD, not only because the risk
is not to the wet tank side, as stated in
the NPRM, but also in anticipation of
the fact that an AD will soon be issued
to require protection of the fuel boost
pumps from electrical threats through
implementing a ground fault interrupter
(GFI) on fuel boost pump installations.
Boeing adds that affected Model 767 GFI
relays have been qualified, and Boeing
issued Service Bulletin 767—-28A0085,
dated January 10, 2008; and Revision 1,
dated June 25, 2009; which include
procedures for the pump relay removal
and replacement.

Although we understand Boeing’s
concern, we do not agree to withdraw
the NPRM. The installation of GFI
circuit protection is a significant design
improvement to prevent repetitive and
prolonged arcing due to an electrical
fault; however, GFI circuit protection
does not eliminate the potential for an
electrical fault to create an ignition
source at the time the fault initially
occurs. The potential ignition sources
resulting from any single failure in the
fuel tanks must be fully mitigated by

design change or other acceptable
means, e.g., repetitive inspections, or
life-limited parts. The implementation
of GFI circuit protection provides partial
mitigation for this particular design
problem, and it provides at least partial
mitigation for electrical failure modes
that may not have been identified.
However, we have determined that it is
necessary to require a specific action to
eliminate the ignition threat presented
by this connector failure issue, in
addition to eventually adding GFI
circuit protection. We took a similar
position on the fuel boost pump power
supply conduits and fuel tank float
switch conduits affecting certain other
Boeing airplanes. Due to these factors,
we have determined that this AD must
be issued without further delay.

Requests To Change Compliance Time

ABX Air asks that the limits
(compliance times) required by
paragraphs (f) and (g) of the NPRM be
specified in pump hours and calendar
time relating to an installed pump, and
not airframe hours and calendar time
relating to the airframe. ABX Air states
that safe operation of the fuel boost
pump will be ensured by a 40,000-
flight-hour pump replacement interval,
and an interval of 96 months while the
pump is installed on the wing. ABX Air
adds that the calendar-based
replacement interval is vague and could
be misinterpreted; the 96-month interval
could start when the feed-through
connector is manufactured or installed
in a pump in a repair shop, or when the
pump is installed on the airplane. ABX
Air notes that determining and tracking
the manufacture date of the connectors
would be a burdensome task for
operators and would change the scope
of the NPRM and necessitate issuance of
a supplemental NPRM. ABX Air states
that unless there is proof that the
connector’s epoxy develops cracks
while in storage, the calendar time
should include/consider the time when
the pump is installed on the airplane.
ABX Air adds that the intent of these
actions should be clarified.

Japan Airlines (JAL) asks that we
clarify the compliance time specified in
the NPRM for replacement of the feed-
through connector to specify that the
interval is related to in-service operating
time. JAL notes that it started fuel boost
pump replacements during
maintenance, before the referenced
service information was issued. JAL
adds that a maintenance records review
of the pumps should be added to the
compliance time to confirm previous
replacement of the connector.

All Nippon Airways (ANA) asks that
the compliance time specified in the
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NPRM for replacement of the fuel boost
pump on which the feed-through
connector was replaced prior to
issuance of the referenced service
information be extended to 96 months
or 40,000 flight hours after connector
replacement.

UAL recommends that we consider
the date of manufacture or total in-
service hours of the pump for the
compliance time in paragraphs (f) and
(g) of the NPRM. UAL states that
although the proposed compliance time
pertains to the airplane, the FAA
intention is to limit the time in service
of the component feed-through
connector to 96 months or 40,000 flight
hours, whichever comes first. UAL adds
that pumps older than 96 months or
having more than 40,000 hours’ time-in-
service could be available; however, it is
possible that airplanes having less than
96 months or 40,000 total flight hours
will have these high-time pumps
installed. UAL states that this will result
in the pumps continuing to be used
beyond the 96-month or 40,000-flight-
hour compliance time recommended in
the NPRM, without having the feed-
through connector replaced.

We agree with the commenters. We do
not have supporting data to show that
deterioration of the feed-through
connector leading to cracking begins at
manufacture; such deterioration could
result from aging of the material. We
consider it more likely that the cracking
is due to the changes in pump
temperature that occur with each flight
during normal operation, and/or
vibration of the fuel boost pump during
operation. However, potted connectors
have a longer life in more benign
operating environments. We have
changed the compliance times in
paragraphs (f) and (g) of this AD so that
the compliance times are based on the
time accrued since installation of a fuel
boost pump after the feed-through
connector is replaced. This can be
determined through a maintenance
records review or, optionally, based on
the date the connector was replaced.

In addition, we have re-organized
paragraph (g) of this AD and added
paragraph (h) of this AD for clarity. We
have revised the subsequent paragraph
identifiers accordingly.

Request To Clarify Paragraph (h) of the
NPRM

ABX Air asks that we revise the
NPRM to clarify the parts installation
information specified in paragraph (h)
of the NPRM. ABX states that, to comply
with paragraph (h) of the NPRM, the
connector must be replaced with a new
connector any time a pump is removed
and reinstalled. ABX notes that a pump

could be removed for maintenance
action unrelated to the internal
connector, and the removed pump may
have had a new connector installed
10,000 flight hours prior to removal.
ABX adds that to comply with the
actions in paragraph (h), the pump
cannot be reinstalled without replacing
the internal connector with a new
connector, even though the connector
has not exceeded the 40,000-flight-hour
limit. ABX Air suggests that the parts
installation requirements in paragraph
(h) be changed for clarification.

We agree that paragraph (i) of this AD
(referred to as paragraph (h) in the
NPRM) should be further clarified in
light of the previously identified
changes we made to paragraphs (f) and
(g) of this AD. We have clarified the
parts installation information specified
in paragraph (i) accordingly.

Request To Perform Actions in
Paragraph (g) of the NPRM at Different
Times

JAL asks that we allow replacement of
the feed-through connector in the
pumps on the left and right main fuel
tanks to be done at different times, and
asks that an informational note be added
to the NPRM to include this language.
JAL provides no justification for its
request.

We infer that JAL would like more
flexibility in maintaining its airplanes,
and we agree that replacement of the
connectors in individual fuel pumps
can be done separately. We have added
anew Note 1 to the AD indicating that
it is acceptable to replace the connectors
in different pumps at different times,
provided the compliance times required
by paragraph (f) of this AD are met for
each pump.

Request To Change Unsafe Condition

Boeing asks that we change the
description of the unsafe condition in
the Summary and Discussion sections of
the NPRM, which read as follows:

We are proposing this AD to prevent a
hazardous electrical path from the dry side
to the wet side of the fuel boost pump
through a cracked feed-through connector,
which could create an ignition source on the
wet side of the fuel boost pump and lead to
subsequent explosion of the fuel tank.

Boeing requests that we change the
unsafe condition to the following:

We are proposing this AD to address a
concern with the existence of epoxy potting
cracks in the dry side area of the soldered
wire connector lugs on the feed-through
connector. Cracked epoxy on the feed-
through connector can create an area for
conductive debris to accumulate that could
lead to an ignition source in the Flammable
Leakage Zone (FLZ) which is the dry site of
the pump installation.

Boeing states that the change to the
description of the unsafe condition
would align the description with that
contained in Boeing Alert Service
Bulletins 767-28 A0095 and 767—
28A0096, for consistency. Boeing adds
that the failure does not propagate to the
wet side of the pump, and the wet side
is designed to contain ignition sources.

We partially agree with the
commenter. We agree that clarification
of the unsafe condition is appropriate
because a fire external to the fuel boost
pump enclosure is also a concern, and
may be the more likely failure scenario.
We disagree that external fire is the only
risk associated with this design
problem. Cracking of the connector
potting material can eventually lead to
corrosion, or a collection of
contaminants that creates a conductive
path between the wet and dry sides of
the pump connector. If the fuel boost
pump is operated under dry conditions,
such as a forward boost pump during a
go-around condition, or during
defueling on the ground, an ignition
source could occur inside the pump,
resulting in ignition of fuel tank vapor.
In addition, a leak of the connector due
to cracking, combined with an ignition
source due to a conductive path, could
lead to a fire in the aluminum pump
housing. A fire could cause an ignition
source due to burn-through or a hot spot
on the housing or the wiring conduit.
We have changed the description of the
unsafe condition in the Summary
section and paragraph (d) of this AD to
include some of the commenter’s
suggestions. The Discussion section of
the NPRM is not restated in the final
rule.

Request To Remove Interim Action

Boeing states that this AD is final
action because the combination of life
limits on the connector and eventual
installation of ground-fault circuit
protection provides an acceptable level
of safety. Boeing notes that no activity
is under way regarding redesign of the
feed-through connector, and adds that
no additional rulemaking is necessary at
this time.

We agree with the commenter’s
request. We have evaluated the
information provided, and we have
removed the Interim Action paragraph
in this AD. However, if further
necessary action is later identified, we
might consider further rulemaking then.

Request To Extend Grace Period

Delta Airlines asks that the grace
period required by paragraph (f)(2) of
the NPRM be extended to 36 months to
coincide with the deadline for AD
2007-04—-16, amendment 39—14948 (72
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FR 7572, February 16, 2007). Delta adds
that allowing the extension would better
coordinate the maintenance between the
NPRM and AD 2007—04-16.

We disagree with the commenter’s
request. AD 2007—04—16 was not
identified in the NPRM as a related AD
because those actions are not dependent
upon the actions required by this AD.
Replacing a fuel boost pump with a
pump that has a new connector can be
done during an overnight out-of-service
period. In developing the 24-month
compliance time for this AD action, we
considered not only the safety
implications of the identified unsafe
condition, but the average utilization
rate of the affected fleet, and the
practical aspects of an orderly
modification of the fleet during regular
maintenance periods. In addition, we
considered the manufacturer’s
recommendation for an appropriate
compliance time. We have made no
change to the AD in this regard.

Request To Change Paragraph (g)(2) of
the NPRM

ANA states that the feed-through
connector replacement was
recommended in a preliminary revision
of the referenced service information,
but the re-identification method was
not. ANA has replaced several fuel
boost pumps but has not yet done the
re-identification. ANA notes that, for
this reason, the words “and re-
identified” should be deleted from
paragraph (g)(2) of the AD. ANA adds
that if those words are left in that
paragraph, a new optional paragraph
should be added with the following
compliance time: “Within 96 months
since the last replacement date of feed-
through connector or before the
accumulation of 40,000 flight hours
after the last replacement of feed-
through connector, whichever comes
first.”

We do not agree with the commenter’s
requests. As noted previously, we have
changed the compliance times in
paragraphs (f) and (g) of this AD to set
life limits based on the time accrued.
Further, we consider re-identifying the
pumps to be important for tracking the
status of the fuel boost pumps.
However, if operators have adequate
maintenance records for the pumps, and
a program is in place to ensure that
feed-through connector replacements
are done in a timely manner and
endorsed by the FAA, we would
consider a request for approval of an
alternative method of compliance
(AMOC) to the AD requirements
according to the provisions of paragraph
(j) of this AD. We have made no change
to the AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 941 airplanes of the
affected design in the worldwide fleet.
This AD affects about 414 airplanes of
U.S. registry, at an average labor rate of
$80 per work hour.

The fuel boost pump replacement will
take about 3 work hours per boost pump
(4 boost pumps per airplane) or up to 12
work hours per airplane, per
replacement cycle. The parts cost for
replacement fuel boost pumps will be
offset by returning the existing fuel
boost pumps to the manufacturer for
rework. Based on these figures, the
estimated cost of the AD for U.S.
operators to replace the fuel boost
pumps is up to $397,440, or up to $960
per airplane, per replacement cycle.

The feed-through connector
replacement will take about 3 work
hours per connector (4 connectors per
airplane) or up to 12 work hours per
airplane, per replacement cycle.
Required parts will cost $691 per
connector (up to $2,764 per airplane).
Based on these figures, the estimated
cost of the AD for U.S. operators to
replace the feed-through connectors is
up to $1,541,736, or up to $3,724 per
airplane, per replacement cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-23-04 Boeing: Amendment 39-16076.
Docket No. FAA-2007-28281;
Directorate Identifier 2006-NM—-238—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective December 14, 2009.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Boeing Model

767—200, =300, —300F, and —400ER series
airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from a report of
cracking in the epoxy potting compound on
the internal feed-through connector of the
fuel boost pump in the area of the soldered
wire connector lugs. We are issuing this AD
to prevent a hazardous electrical path from
the dry side to the wet side of the fuel boost
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pump through a cracked feed-through
connector, or between pins or a pin and the
shell on one side of the feed-through
connector, which could create an ignition
source on the wet side of the fuel boost pump
or cause a fire in the fuel boost pump
enclosure and lead to subsequent explosion
of the fuel tank.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Compliance Times for Initial Replacement

(f) For each main tank fuel boost pump: At
the latest of the times specified in paragraphs
(H(1), (9(2), and (f)(3) of this AD, do the
actions specified in paragraph (g) of this AD,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-28A0095 or 767—28A0096; both dated
September 15, 2005; as applicable.

(1) Within 96 months since the date of the
first installation of the fuel boost pump or
before the accumulation of 40,000 flight
hours on the fuel boost pump, whichever
comes first.

(2) Within 96 months since the date of
replacement of the feed-through connector,
or before the accumulation of 40,000 flight
hours on the fuel boost pump since the date
of replacement of the feed-through connector,
whichever comes first.

(3) Within 24 months after the effective
date of this AD.

Replacement of Fuel Boost Pump Feed-
Through Connector

(g) At the compliance time specified in
paragraph (f) of this AD: Replace the feed-
through connector of each fuel boost pump
as described in paragraph (g)(1) or (g)(2) of
this AD.

(1) Replace the fuel boost pump with a new
fuel boost pump.

(2) Replace the fuel boost pump with a
modified and re-identified fuel boost pump
having a new feed-through connector
installed.

Note 1: Replacing the feed-through
connector of each fuel boost pump, as
required by paragraph (g) of this AD, may be
done in different fuel boost pumps at
different times provided the compliance
times required by paragraph (f) of this AD are
met for each pump.

Note 2: Boeing Alert Service Bulletins 767—
28A0095 and 767—-28A0096, both dated
September 15, 2005, refer to Hamilton
Sundstrand Alert Service Bulletin 5006003—
28—A4, dated May 9, 2005, as a source of
guidance for replacing the feed-through
connector and re-identifying the fuel boost

pump.
Repetitive Replacements

(h) Repeat the replacement required by
paragraph (g) of this AD thereafter at
intervals not to exceed the applicable times
specified in paragraphs (h)(1) and (h)(2) of
this AD:

(1) For airplanes on which the replacement
specified in paragraph (g)(1) of this AD is
done: Within 96 months since the date of the

first installation of the fuel boost pump or
before the accumulation of 40,000 flight
hours on the fuel boost pump, whichever
comes first.

(2) For airplanes on which the replacement
specified in paragraph (g)(2) of this AD is
done: Within 96 months since the date of
replacement of the feed-through connector or
before the accumulation of 40,000 flight
hours on the fuel boost pump since the date
of replacement of the feed-through connector,
whichever comes first.

Parts Installation

(i) As of the effective date of this AD, no
person may install a fuel boost pump on any
airplane, unless that pump has a feed-
through connector that meets the
requirements of paragraphs (f) and (g) of this
AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Judy Coyle,
Aerospace Engineer, Propulsion Branch,
ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6497; fax (425) 917-6590. Or, e-
mail information to 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(k) You must use Boeing Alert Service
Bulletin 767-28A0095, dated September 15,
2005; or Boeing Alert Service Bulletin 767—
28A0096, dated September 15, 2005; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1, fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this

material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on October
26, 2009.
Stephen P. Boyd,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E9-26585 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0134; Directorate
Identifier 2008—NM-162-AD; Amendment
39-16079; AD 2009-23-07]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Model SAAB 340A
(SAAB/SF340A) and SAAB 340B
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This
condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap
actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 14, 2009.
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The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 14, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an AD that
would apply to the specified products.
That supplemental NPRM was
published in the Federal Register on
August 12, 2009 (74 FR 40527). That
supplemental NPRM proposed to
correct an unsafe condition for the
specified products. The MCALI states:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This
condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap
actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

Since [EASA] AD 2008-0146 was issued,
one more case of main hydraulic accumulator
failure has been reported, which occurred in
flight during final approach. The aeroplane
was able to land safely and there were no
injuries reported on the aeroplane or on the
ground.

To address and correct this unsafe
condition, a modified hydraulic accumulator
has been developed, which is sealed between
the barrel and the screw cap and between the
screw cap and the end cap.

For the reasons described above, this EASA
AD requires the replacement of the affected
hydraulic accumulators P/N (part number) 08
8423 001 1 and P/N 08 8423 030 1, as
identified in Saab SB (Service Bulletin) 340—
29-023, with a modified hydraulic
accumulator.

This AD is revised to indicate that the
accomplishment of SAAB SB 340-29-024 is
another acceptable method to correct the
unsafe condition.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the
supplemental NPRM or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
111 products of U.S. registry. We also
estimate that it takes 8 work-hours per
product to comply with the basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost $8,800 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the AD
on U.S. operators to be $1,047,840, or
$9,440 or per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-23-07 Saab AB, Saab Aerosystems:
Amendment 39-16079. Docket No.
FAA-2009-0134; Directorate Identifier
2008—-NM-162—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 14, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Saab AB, Saab
Aerosystems Model SAAB 340A (SAAB/
SF340A) and SAAB 340B airplanes, all serial
numbers, certificated in any category; on
which hydraulic accumulators with part
number (P/N) 08 8423 001 1 or P/N 08 8423
030 1 are installed, except accumulators with
serial numbers listed in paragraph 3.B. of
Saab Service Bulletin 340-29-023, Revision
01, dated April 3, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This
condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap
actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

Since AD 2008-0146 was issued, one more
case of main hydraulic accumulator failure
has been reported, which occurred in flight
during final approach. The aeroplane was
able to land safely and there were no injuries
reported on the aeroplane or on the ground.

To address and correct this unsafe
condition, a modified hydraulic accumulator
has been developed, which is sealed between
the barrel and the screw cap and between the
screw cap and the end cap.

For the reasons described above, this EASA
AD requires the replacement of the affected
hydraulic accumulators P/N (part number) 08

8423 001 1 and P/N 08 8423 030 1, as
identified in Saab SB (Service Bulletin) 340—
29-023, with a modified hydraulic
accumulator.

This AD is revised to indicate that the
accomplishment of SAAB SB 340-29-024 is
another acceptable method to correct the
unsafe condition.

Actions and Compliance

(f) Unless already done, replace the
hydraulic accumulator at the applicable time
specified in paragraph (f)(1) or (f)(2) of this
AD in accordance with the instructions of
Saab Service Bulletin 340-29-023 or 340—
29-024, both Revision 01, both dated April
3, 2009, as applicable.

(1) For airplanes on which the
manufacturing date of the hydraulic
accumulator is June 2000 or earlier: Replace
the accumulator with a new or modified
accumulator within 12 months after the
effective date of this AD.

(2) For airplanes on which the
manufacturing date of the accumulator is July
2000 or later: Replace the accumulator with
a new or modified accumulator within 10
years after the manufacturing date or within
12 months after the effective date of this AD,
whichever occurs later.

(3) As of 12 months after the effective date
of this AD, no person may install a hydraulic
accumulator, P/N 08 8423 001 1 or P/N 08
8423 030 1 on any airplane, except
accumulators with serial numbers listed in
paragraph 3.B. of Saab Service Bulletin 340—
29-023, Revision 01, dated April 3, 2009.

(4) Actions done before the effective date
of this AD in accordance with Saab Service
Bulletin 340-29-023, dated June 10, 2008,
are acceptable for compliance with the
corresponding requirements of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: Where
the MCAI includes a compliance time of “24
months,” we have determined that a
compliance time of “within 12 months after
the effective date of the AD” is appropriate.
The manufacturer and EASA agree with this
reduction in compliance time.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Shahram
Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective

actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2008—
0146R1, dated April 16, 2009; and Saab
Service Bulletins 340-29-023 and 340-29—
024, both Revision 01, both dated April 3,
2009; for related information.

Material Incorporated by Reference

(i) You must use Saab Service Bulletin
340-29-023, Revision 01, dated April 3,
2009; or Saab Service Bulletin 340-29-024,
Revision 01, dated April 3, 2009; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Saab Aircraft AB, SAAB
Aerosystems, SE-581 88, Linkoping, Sweden;
telephone +46 13 18 5591; fax +46 13 18
4874; e-mail
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
26, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9-26591 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0689; Directorate
Identifier 2009-NM-092—-AD; Amendment
39-16081; AD 2009-23-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-1A11 (CL-600), CL—
600-2A12 (CL-601), CL-600-2B16 (CL-
601-3A) Airplanes

AGENCY: Federal Aviation

Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Two cases have been reported in which the
ADG |air driven generator] has failed to
power the essential bus following in-flight
deployment as part of its periodic operational
check. Subsequent inspection revealed that
the ADG power feeder harness wire (* * *
[aromatic polyimide]) had chafed on the
backshell of its own connector (P1XC),
resulting in a short circuit, wire damage and
disconnection of the wire from the ADG.
Coupled with a dual generator failure, such
a disconnection would result in the loss of
emergency power to critical systems, with a
consequent adverse effect on the
controllability of the aircraft.

* * * * *

We are issuing this AD to require

actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 14, 2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 14, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Avionics and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York

11590; telephone (516) 228-7311; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 5, 2009 (74 FR
38999). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Two cases have been reported in which the
ADG [air driven generator] has failed to
power the essential bus following in-flight
deployment as part of its periodic operational
check. Subsequent inspection revealed that
the ADG power feeder harness wire (* * *
[aromatic polyimide]) had chafed on the
backshell of its own connector (P1XC),
resulting in a short circuit, wire damage and
disconnection of the wire from the ADG.
Coupled with a dual generator failure, such
a disconnection would result in the loss of
emergency power to critical systems, with a
consequent adverse effect on the
controllability of the aircraft.

This directive mandates an inspection to
determine the type of wire in the installed
ADG power feeder harness. If the wires are
a* * * [aromatic polyimide] type, the ADG
power feeder harness is to be replaced with
one incorporating * * * [non-aromatic
polyimide] type wire.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 203 products of U.S. registry. We
also estimate that it will take about 2
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $32,480, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
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contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-23-09 Bombardier, Inc. (Formerly
Canadair): Amendment 39-16081.
Docket No. FAA-2009-0689; Directorate
Identifier 2009—-NM-092—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 14, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes,
certificated in any category, as identified in
paragraphs (c)(1), (c)(2), and (c)(3) of this AD.

(1) Bombardier Model CL-600-1A11 (CL—
600) airplanes, serial numbers 1004 through
1085 inclusive.

(2) Bombardier Model CL-600-2A12 (CL—
601) airplanes, serial numbers 3001 through
3066 inclusive.

(3) Bombardier Model CL-600-2B16 (CL—
601-3A) airplanes, serial numbers 5001
through 5131 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Two cases have been reported in which the
ADG |air driven generator] has failed to
power the essential bus following in-flight
deployment as part of its periodic operational
check. Subsequent inspection revealed that
the ADG power feeder harness wire (* * *
[aromatic polyimide]) had chafed on the
backshell of its own connector (P1XC),
resulting in a short circuit, wire damage and
disconnection of the wire from the ADG.
Coupled with a dual generator failure, such

a disconnection would result in the loss of
emergency power to critical systems, with a
consequent adverse effect on the
controllability of the aircraft.

This directive mandates an inspection to
determine the type of wire in the installed
ADG power feeder harness. If the wires are
a* * *[aromatic polyimide] type, the ADG
power feeder harness is to be replaced with
one incorporating * * * [non-aromatic
polyimide] type wire.

Actions and Compliance

(f) Unless already done, within 26 months
after the effective date of this AD, inspect the
ADG power feeder harness to determine the
wire type, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 600-0737 or 601-0591, both
dated July 23, 2007, as applicable. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the wire type of
the power feeder harness can be conclusively
determined from that review. If the wire type
is determined to be aromatic polyimide,
replace the ADG power feeder harness, before
further flight, in accordance with Part B of
the Accomplishment Instructions of
Bombardier Service Bulletin 600-0737 or
601-0591, both dated July 23, 2007, as
applicable.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Wing
Chan, Aerospace Engineer, Avionics and
Flight Test Branch, ANE-172, FAA, New
York ACO, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone (516)
228-7311; fax (516) 794-5531. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-18, dated April 27, 2009;
and Bombardier Service Bulletins 600-0737
and 601-0591, both dated July 23, 2007; for
related information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 600-0737, dated July 23, 2007; or
Bombardier Service Bulletin 601-0591, dated
July 23, 2007; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on Ocotober
26, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9-26593 Filed 11-6—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-1215; Directorate
Identifier 2008—NM-072-AD; Amendment
39-16077; AD 2009-23-05]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318-111, -112, A319, A320, and A321
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
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airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Two incidents have occurred due to the
lack of visibility on the Primary Flight
Display (PFD) of the Traffic Alert and
Collision Avoidance System (TCAS)
indications.

* * * * *

We are issuing this AD to prevent
possible mid-air collisions due to lack of
visibility of TCAS indications on the
PFD. We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 14, 2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 14, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 17, 2008 (73 FR
67813). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

Two incidents have occurred due to the
lack of visibility on the Primary Flight
Display (PFD) of the Traffic Alert and
Collision Avoidance System (TCAS)
indications.

EIS2 [electronic instrument system 2]
standard S7 introduces modifications to the
vertical speed indication to improve the
legibility in case of TCAS Resolution
Advisory.

The modifications consist in changing the
colour of the needle and increasing the width
of the TCAS green band.

This AD supersedes [EASA] AD 2006—-0108
[dated May 3, 2006]. Also, as all aircraft in
this AD applicability have been retrofitted to
at least S4.2 standard, the operational
limitations contained in the Compliance

paragraph 2. of AD 2006—-0108 have already
been addressed.

This AD therefore mandates the
installation of the improved EIS2 standard
S7.

We are issuing this AD to prevent
possible mid-air collisions due to lack of
visibility of TCAS indications on the
PFD. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the AD

The Air Line Pilots Association,
International (ALPA), fully supports the
intent of the AD.

Request To Revise Applicability

Airbus requests that we remove the
reference to Airbus Service Bulletin
A320-31-1234 from paragraph (c),
“Applicability,” of the NPRM. Airbus
explains that only airplanes that are
equipped with EIS2 standard 4.2
installed by Modification 34571 or
Airbus Service Bulletin A320-31A1220
have the unsafe condition identified in
the NPRM; airplanes equipped with
EIS2 standard 4 installed in accordance
with Airbus Service Bulletin A320-31—
1234 are not affected by the unsafe
condition. Airbus also explains that
there are some “anti” modifications
existing to retrieve EIS1 configuration
which do not have this unsafe condition
identified in the NPRM and should be
excluded from the applicability.

We agree with the request to revise
the applicability of the AD. We have
revised paragraph (c) of this AD to
remove the reference to Airbus Service
Bulletin A320-31-1234. We have also
revised paragraph (c) of this AD to
specify that airplanes on which Airbus
Modification 35270 has been
incorporated are excluded from the
requirements of this AD.

Request To Use Alternative Stowage
Method

Frontier Airlines requests that we
revise the NPRM to specify that
operators may stow software media in
locations other than those described in
the service bulletin. Frontier points out
that it does not store loadable software
media in the cockpit in the way implied
by Airbus Mandatory Service Bulletin
A320-31-1276, Revision 01, dated
March 5, 2008. (We referred to Airbus
Mandatory Service Bulletin A320-31—
1276, Revision 01, dated March 5, 2008,
in the NPRM as the appropriate source

of service information for accomplishing
the required actions.)

We agree with the request to revise
the AD to allow different stowage
locations for software media. We have
changed paragraph (f)(1) of the AD to
indicate that operators may stow
software media in locations other than
those described in the service bulletin.
We have coordinated this issue with the
European Aviation Safety Agency
(EASA).

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
113 products of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $36,160, or
$320 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
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Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-23-05 Airbus: Amendment 39-16077.
Docket No. FAA—2008-1215; Directorate
Identifier 2008—NM-072—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 14, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A318—
111, A318-112, A319-111, A319-112, A319—
113, A319-114, A319-115, A319-131, A319—
132, A319-133, A320-111, A320-211, A320-
212, A320-214, A320-231, A320-232, A320—
233, A321-111, A321-112, A321-131, A321—
211, A321-212, A321-213, A321-231, and
A321-232 series airplanes, certificated in any
category; equipped with EIS2 (electronic
instrument system 2) standard S4.2 (DMC
disk part number F1419418) installed by
Airbus Modification 34571, or Airbus Service
Bulletin A320-31A1220; except those
airplanes on which Airbus Modification
35270 or Airbus Modification 36725 has been
embodied in production.

Subject

(d) Air Transport Association (ATA) of
America Code 31: Instruments.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Two incidents have occurred due to the
lack of visibility on the Primary Flight
Display (PFD) of the Traffic Alert and
Collision Avoidance System (TCAS)
indications.

EIS2 standard S7 introduces modifications
to the vertical speed indication to improve
the legibility in case of TCAS Resolution
Advisory.

The modifications consist in changing the
colour of the needle and increasing the width
of the TCAS green band.

This AD supersedes AD 2006—0108 [dated
May 3, 2006]. Also, as all aircraft in this AD
applicability have been retrofitted to at least
S4.2 standard, the operational limitations
contained in the Compliance paragraph 2. of
AD 2006-0108 have already been addressed.

This AD therefore mandates the
installation of the improved EIS2 standard
S7.

We are issuing this AD to prevent possible

mid-air collisions due to lack of visibility of
TCAS indications on the PFD.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 12 months after the effective
date of this AD, install EIS2 standard S7
(DMC disk part number F1461768), in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A320-31-1276, Revision 01, dated
March 5, 2008. Operators may stow software
media in locations other than those described
in the service bulletin.

(2) Installations done before the effective
date of this AD in accordance with Airbus
Service Bulletin A320-31-1263, Revision 01,
dated July 20, 2007; Airbus Service Bulletin
A320-31-1263, Revision 02, dated August
10, 2007; Airbus Service Bulletin A320-31—
1263, Revision 03, dated November 23, 2007;
or Airbus Service Bulletin A320-31-1276,
dated April 18, 2007; are acceptable for
compliance with the requirements of
paragraph (f)(1) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: This
AD does not include the operational
limitations specified in paragraph 1 of the
MCAI The MCAI carried these limitations
forward from European Aviation Safety
Agency (EASA) Airworthiness Directive
2006-0108, dated May 3, 2006. The FAA-
approved Master Minimum Equipment List
(MMEL) already contains these and more
restrictive operational limitations, and we
previously determined that no action was
required on our part regarding this provision
of EASA AD 2006—-0108.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, ANM—116,
International Branch, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tim Dulin,
Aerospace Engineer, ANM—116, International
Branch, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2141; fax
(425) 227-1149. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.



Federal Register/Vol. 74, No. 215/Monday, November 9, 2009/Rules and Regulations

57581

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008—-0032, dated February 21,
2008; and Airbus Mandatory Service Bulletin
A320-31-1276, Revision 01, dated March 5,
2008; for related information.

Material Incorporated by Reference

(1) You must use Airbus Mandatory Service
Bulletin A320-31-1276, Revision 01, dated
March 5, 2008, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EAS, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com; Internet
http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
26, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9-26586 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 090126060—-91251-01]
RIN 0694-AE53

Revisions to the Export Administration
Regulations Based on the 2008 Missile
Technology Control Regime Plenary
Additions

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) is amending the Export
Administration Regulations (EAR) to
reflect changes to the Missile
Technology Control Regime (MTCR)
Annex that were accepted by MTCR
member countries at the November 2008

Plenary in Canberra, Australia. In
addition, this rule also clarifies certain
EAR controls to properly reflect the
intent of changes to items that were
previously accepted by MTCR members
at past MTCR Plenary meetings.

DATES: Effective Date: This rule is
effective November 9, 2009. Although
there is no formal comment period,
public comments on this regulation are
welcome on a continuing basis.

ADDRESSES: You may submit comments,
identified by RIN 0694—AE53, by any of
the following methods:

E-mail: publiccomments@bis.doc.gov
Include “RIN 0694—AE53” in the subject
line of the message.

Fax: (202) 482—3355. Please alert the
Regulatory Policy Division, by calling
(202) 482-2440, if you are faxing
comments.

Mail or Hand Delivery/Courier:
Timothy Mooney, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
Attn: RIN 0694—-AE53.

Send comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet Seehra,
Office of Management and Budget
(OMB), by e-mail to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395—-7285; and to the U.S.
Department of Commerce, Bureau of
Industry and Security, Regulatory Policy
Division, 14th St. & Pennsylvania
Avenue, NW., Room 2705, Washington,
DC 20230. Comments on this collection
of information should be submitted
separately from comments on the final
rule (i.e. RIN 0694—AE53)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Dennis L. Krepp, Nuclear and Missile
Technology Controls Division, Bureau
of Industry and Security, Telephone:
(202) 482-13009.

SUPPLEMENTARY INFORMATION:

Background

The Missile Technology Control
Regime (MTCR) is an export control
arrangement among 34 nations,
including most of the world’s advanced
suppliers of ballistic missiles and
missile-related materials and
equipment. The regime establishes a
common export control policy based on
a list of controlled items (the Annex)
and on guidelines (the Guidelines) that
member countries implement in
accordance with their national export
controls. The goal of maintaining the

Annex and the Guidelines is to stem the
flow of missile systems capable of
delivering weapons of mass destruction
to the global marketplace.

While the MTCR was originally
created to prevent the spread of missiles
capable of carrying a nuclear warhead,
it was expanded in January 1993 to also
address threats associated with delivery
systems for chemical and biological
weapons. MTCR members voluntarily
pledge to adopt the regime’s export
Guidelines and to restrict the export of
items contained in the regime’s Annex.
The implementation of the regime’s
Guidelines is effectuated through the
national export control laws and
policies of the regime members.

In January 1993, complete rocket
systems and unmanned aerial vehicle
systems that were capable of a “‘range”
equal to or greater than 300 km,
regardless of the payload, were added to
the MTCR Annex (Category II, Item 19).
This was based on concerns of MTCR
members that rocket systems and
unmanned aerial vehicle systems that
were capable of a “range” equal to or
greater than 300 km, but that did not
meet the 500 kg “payload”” parameter
from Category I of the MTCR Annex,
were a proliferation concern. “Missiles”
are defined in § 772.1 of the EAR as
being capable of delivering at least 500
kilograms payload to a range of at least
300 kilometers. To supplement the
change made in 1993, the MTCR
members decided at the 2008 Plenary to
clarify the controls applicable to ECCN
2B116 by making it clear that the items
in this ECCN were controlled when
used in systems that were capable of a
range of at least 300 km, regardless of
the payload capacity. For consistency
with the MTCR Annex, this same
language also needed to be added to
ECCN 1B101. Therefore, this rule
clarifies the scope of these ECCNs by
adding the new language “capable of a
range of at least 300 km” to these
ECCNSs.

Amendments to the Export
Administration Regulations

This final rule revises the Export
Administration Regulations (EAR) to
reflect changes to the MTCR Annex
accepted at the November 2008 Plenary
in Canberra, Australia. In addition, this
rule also clarifies certain EAR controls
to properly reflect the intent of changes
to items previously accepted by MTCR
members at past MTCR Plenary
meetings. Corresponding MTCR Annex
references are provided below for the
MTCR Annex changes accepted at the
November 2008 Plenary.

This rule amends the Commerce
Control List (CCL) (Supplement No. 1 to
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Part 774 of the EAR) to reflect changes
to the MTCR Annex. Specifically, the
following Export Control Classification
Numbers (ECCNs) are affected:

The heading of ECCN 1B101 is
amended by revising the heading to add
the text ““usable for rockets, missiles, or
unmanned aerial vehicles capable of
achieving a “range” equal to or greater
than 300 km and their subsystems”.
This change makes it clear that this
ECCN controls this type of equipment
only if it is usable for these types of
systems and their subsystems. This
change is expected to have a minimal
impact on license applications.

Also under ECCN 1B101, paragraph
(a) is amended by adding additional text
to expand the scope of equipment
controlled in this entry (MTCR Annex
Change Category II: Item 6.B.1.a).
Paragraph (a) is amended to add certain
fiber placement machines to the types of
equipment controlled under paragraph
(a). This change is being made because
a determination was made by the MTCR
members that in addition to certain
filament winding machines, certain
fiber placement machines are also a
concern for missile proliferation. BIS
expects this change to result in a slight
increase in the number of license
applications submitted.

The License Requirements and
“items”” paragraph of ECCN 1C011 are
amended to correct the text by deleting
the reference to boron carbide and
replacing it with boron alloy in the MT
control section of this ECCN, and by
making conforming changes to the MT
and NS License Requirements for this
ECCN. This is a change made to
conform to the MTCR Annex. The
correct language from the MTCR Annex
is boron alloy, but because 1C001.b is
also a National Security (NS) controlled
paragraph that correctly uses the text
boron carbide for the NS portion of the
control, this rule needed to add the
correct text for the MT controlled boron
alloy. To effect this change, reference to
boron alloy was included in a new
“items”” paragraph in this ECCN
(1C011.e), but reference to boron carbide
is retained in the NS control section of
this ECCN. Paragraph 1C011.b still
controls boron for MT reasons, and
therefore, to conform with the text of the
MTCR Annex, this rule clarifies the MT
control to make it clear what portion of
paragraph 1C011.b is MT controlled.
This rule also revises the NS control
section of 1C011 to specify that the NS
control applies to the entire entry, with
the exception of 1C011.e. This change is
expected to have no impact on license
applications.

The heading of ECCN 2B116 is
amended by including the text “usable

for rockets, missiles, or unmanned aerial
vehicles capable of achieving a “range”
equal to or greater than 300 km and
their subsystems” (MTCR Annex
Change Category II: Item 15.B.1). This
change makes it clear that this ECCN
controls these vibration test systems and
equipment only if they are usable for
these types of systems and their
subsystems. This change is expected to
have a minimal impact on license
applications.

Also under ECCN 2B116, paragraph
(b) is amended by adding text to clarify
the scope of the entry (MTCR Annex
Change Category II: Item 15.B.1.b).
Specifically, this rule adds the word
“control” after the word “real-time” to
clarify that the bandwidth that is within
the scope of this ECCN entry is ‘real-
time control bandwidth’. This change is
being made for consistency with the
MTCR Annex and to provide better
guidance to the public regarding the
intent of this control. BIS expects this
change to have a minimal impact on
license applications.

Also under ECCN 2B116, this rule
adds a new technical note to the
“items” paragraph to provide an ECCN-
specific definition of ‘real-time control
bandwidth’, which is now defined as,
“the maximum rate at which a
controller can execute complete cycles
of sampling, processing data and
transmitting control signals” (MTCR
Annex Change Category II: Technical
note to Item 15.B.1.b) This new
definition will assist the public in
understanding the scope of this revised
control parameter. BIS expects this
change to have a minimal impact on
license applications.

Paragraph (b) of ECCN 2B120 is
amended by adding text to clarify the
types of motion simulators/rate tables
classified under this entry. Specifically,
this rule clarifies that the motion
simulators/rate tables controlled under
this ECCN entry include motion
simulators/rate tables designed or
modified to incorporate sliprings or
integrated non-contact devices capable
of transferring electrical power, signal
information or both (MTCR Annex
Change Category II: Item 9.B.2.c.2). This
change is being made to provide for
consistency with the MTCR Annex and
to provide better guidance to the public
regarding the intent of this control.
Specifically, the additional text on
sliprings is added for greater clarity
regarding intent of the control, and the
text on non-contact devices is added to
reflect accepted provisions by the MTCR
members. BIS expects this change to
have a minimal impact on license
applications.

Also, in paragraph (c)(3) of ECCN
2B120, this rule adds quotation marks
around the term “accuracy’ to indicate
that this CCL term is a defined term in
§772.1 of the EAR (MTCR Annex
Change Category II: Item 9.B.c.3.c). BIS
expects this change to have no impact
on license applications, as BIS has
always interpreted this term according
to the definition in § 772.1.

Paragraph (b) of ECCN 2B121 is
amended by adding quotation marks
around the term “accuracy” to indicate
that this CCL term is a defined term in
§772.1 of the EAR (MTCR Annex
Change Category II: Item 9.B.2.d.2). BIS
expects this change to have no impact
on license applications, as BIS has
always interpreted this term according
to the definition in § 772.1.

The heading of ECCN 2B122 is
amended by adding text to clarify the
types of centrifuges classified under this
entry. Specifically, this rule clarifies
that the centrifuges controlled under
this ECCN heading include centrifuges
designed or modified to incorporate
sliprings or integrated non-contact
devices capable of transferring electrical
power, signal information or both
(MTCR Annex Change Category II: Item
9.B.2.e). This change is being made for
consistency with the MTCR Annex and
to provide better guidance to the public
regarding the intent of this control.
Specifically, the additional text on
sliprings is added for greater clarity
regarding intent of the control and the
text on non-contact devices is added to
reflect accepted provisions by the MTCR
members. BIS expects this change to
have a minimal impact on license
applications.

Paragraph (b)(2)(a) of ECCN 6A108 is
amended by revising the control
parameter for milliradians from 3 to 1.5
milliradians (MTCR Annex Change
Category II: Item 12.A.5.b.1). BIS is
changing this milliradian control
threshold because the current text was
based on an erroneous conversion factor
and the MTCR members accepted that
using 1.5 milliradians would be
sufficient to capture systems of concern
for missile proliferation. BIS expects
this change to have no impact on license
applications.

The MT ““control(s)” paragraph in the
License Requirements section of ECCN
7A003 is amended to clarify that the MT
control applies to commodities in
7A003.d that meet or exceed the
parameters of 7A103. Prior to the
publication of this rule, the MT control
applied to “items” paragraphs a, b, c,
and d of this ECCN entry. However,
there is no corresponding control text in
the MTCR Annex for ECCN 7A003
“items” paragraphs a, b and c. The
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corresponding control text in the MTCR
Annex for ECCN 7A003 only applies to
“items”” paragraph d of this ECCN entry,
which this change clarifies. BIS expects
this change to have no impact on license
applications because the rule makes no
change to the commodities controlled
under this ECCN entry; the rule is
limited to clarifying what portions of
this ECCN entry are subject to MT
controls.

Paragraph (b) of ECCN 7A101 is
amended to add text to clarify the scope
of this ECCN entry (MTCR Annex
Change Category II: Item 9.A.5).
Specifically, this rule modifies the
control parameter to clarify that only
accelerometers that are designed for use
in inertial navigation systems or in
guidance systems of all types fall within
the scope of this ECCN entry. Paragraph
(b) of ECCN 7A101 is also amended to
add a note to further clarify that the
ECCN does not include accelerometers
that are designed to measure vibration
or shock (MTCR Annex Change
Category II: Item 9.A.5). This change is
being made to clarify what types of
accelerometers are within the scope of
this ECCN. This more precise text will
clearly indicate to the public what
accelerometers are within the scope of
this ECCN. BIS expects these two
changes to have no impact on license
applications as BIS has always
interpreted this ECCN in this manner.

The heading of ECCN 7A102 is
amended and new ‘‘items” paragraphs
(a) and (b) are added to clarify the scope
of this ECCN entry as it relates to gyros
(MTCR Annex Change Category II: Item
9.A.5). Specifically this rule modifies
the control parameter to clarify that only
gyros that are designed for use in
inertial navigation systems or in
guidance systems of all types fall within
the scope of this ECCN entry. BIS
expects this change to have no impact
on license applications as BIS has
always interpreted this ECCN in this
manner.

Paragraph (a) of ECCN 7A103 is
amended by redesignating the existing
Note to paragraph (a) as Note 1 and
adding a new Note 2 to clarify what
ECCN 7A001 and 7A002 commodities
are within the scope of “‘items”
paragraph (a) of ECCN 7A103. This new
note clarifies that “items” paragraph (a)
does not control inertial or other
equipment using accelerometers or
gyros controlled by 7A001 or 7A002 that
are only NS controlled.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory

action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
November 9, 2009, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before December 9, 2009.
Any such items not actually exported or
reexported before midnight, on
December 9, 2009, require a license in
accordance with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 13, 2009 (74 FR 41325
(August 14, 2009)), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule contains a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694—0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under

the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.

List of Subjects in 15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

m Accordingly, part 774 of the Export
Administration Regulations (15 CFR
parts 730—-774) is amended as follows:

PART 774—[AMENDED]

m 1. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c¢, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
Fed. Reg. 41325 (August 14, 2009).

m 2. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”’, Export
Control Classification Number (ECCN)
1B101 is amended by revising the
Heading and paragraph (a) of the
“items” paragraph in the List of [tems
Controlled section, to read as follows:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *

1B101 Equipment, other than that
controlled by 1B001, for the “production” of
structural composites, fibers, prepregs or
preforms, usable for rockets, missiles, or
unmanned aerial vehicles capable of
achieving a “range” equal to or greater than
300 km and their subsystems, as follows (see
List of Items Controlled); and specially
designed components, and accessories
therefor.
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Filament winding machines or fiber
placement machines, of which the motions
for positioning, wrapping and winding fibers
can be coordinated and programmed in three
or more axes, designed to fabricate composite
structures or laminates from fibrous or
filamentary materials, and coordinating and
programming controls;

* * * * *

m 3. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
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“Microorganisms” & “Toxins”, Export
Control Classification Number (ECCN)
1C011 is amended:

m a. By revising the License
Requirements section;

m b. By revising paragraph (d) of the
“items” paragraph in the List of [tems
Controlled section; and

m c. By adding paragraph (e) at the end
of the “items” paragraph in the List of
Items Controlled section, to read as
follows:

1C011 Metals and compounds, as follows
(see List of Items Controlled). License
Requirements.

Reason for Control: NS, MT, AT

Control(s) Country chart

NS applies to entire entry, NS Column 1.
except 1C011.e.

MT applies to 1C011.a and MT Column 1.
.b (for boron) and .e.

AT applies to entire entry AT Column 1.

* * * * *

List of Items Controlled

Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

d. Nitroguanidine (NQ) (CAS 556—88-7);
e. Boron alloys of 85% purity or higher and
a particle size of 60 um or less.

m 4. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B116 is
amended:

m a. By revising the Heading;

m b. By revising paragraph [%)) of the
“items” paragraph in the List of Items
Controlled section; and

m c. By revising the Technical Notes at
the end of the “items” paragraph in the
List of Items Controlled section, to read
as follows:

2B116 Vibration test systems and
equipment, usable for rockets, missiles, or
unmanned aerial vehicles capable of
achieving a “range” equal to or greater than
300 km and their subsystems, and
components therefor, as follows (see List of
Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b. Digital controllers, combined with
specially designed vibration test ““software”,
with a ‘real-time control bandwidth’ greater
than 5 kHz and designed for use with

vibration test systems described in 2B116.a;
C. * % %

d‘ * % %
Technical Notes:

(1) ‘Bare table’ means a flat table, or
surface, with no fixture or fitting.

(2) ‘Real-time control bandwidth’ is
defined as the maximum rate at which a
controller can execute complete cycles of
sampling, processing data and transmitting
control signals.

m 5. In Supplement No. 1 to part 774

(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B120 is
amended by revising paragraphs (b) and
(c)(3) of the “items” paragraph in the
List of Items Controlled section, to read
as follows:

2B120 Motion simulators or rate tables
(equipment capable of simulating motion),
having all of the following characteristics
(see List of Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b. Designed or modified to incorporate
sliprings or integrated non-contact devices
capable of transferring electrical power,
signal information, or both; and

c. Having any of the following
characteristics:

* * * * *

c.3. A positioning “‘accuracy’ equal to or

better than 5 arc-second.
* * * * *

m 6. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B121 is
amended by revising paragraph (b) of
the “items” paragraph in the List of
Items Controlled section, to read as
follows:

2B121 Positioning tables (equipment
capable of precise rotary position in any
axis), other than those controlled in 2B120,
having all the following characteristics (See
List of Items Controlled).

* * * * *

List of Items Controlled
Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:
* * * * *
b. A positioning ““accuracy” equal to or
better than 5 arc-second.
* * * * *

m 7. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B122 is
amended by revising the Heading, to
read as follows:

2B122 Centrifuges capable of imparting
accelerations above 100 g and designed or

modified to incorporate sliprings or
integrated non-contact devices capable of
transferring electrical power, signal
information, or both.

* * * * *

m 8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
6—Sensors and Lasers, Export Control
Classification Number (ECCN) 6A108 is
amended by revising paragraph (b)(2)(a)
of the “items”” paragraph in the List of
Items Controlled section, to read as
follows:

6A108 Radar systems and tracking
systems, other than those controlled by
6A008, as follows (see List of Items
Controlled).

* * * * *

List of Items Controlled
Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:
* * * * *
b.2.* * *
b.2.a. Angular resolution better than 1.5
milliradians;
* * * * *

m 9. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A003 is amended by revising the MT
“Control(s)” paragraph in the License
Requirements section, to read as
follows:

7A003 Inertial Systems and specially
designed components therefor. License
Requirements.

Reason for Control: * * *

Control(s) Country chart
* * * * *
MT applies to commodities =~ MT Column
in 7A003.d that meet or 1.
exceed the parameters of
7A103.
* * * * *

m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A101 is amended:

m a. By revising paragraph (b) of the
“items”” paragraph in the List of Items
Controlled section, and

m b. By adding a new “Note to
paragraph (b)” at the end of paragraph
(b) of the “items” paragraph in the List
of Items Controlled section, to read as
follows:

7A101 Accelerometers, other than those
controlled by 7A001 (see List of Items
Controlled), and specially designed
components therefor.
* * * * *
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List of Items Controlled

Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b. Accelerometers of any type, designed for
use in inertial navigation systems or in
guidance systems of all types, specified to
function at acceleration levels greater than
100 g.

Note to paragraph (b): This paragraph (b)
does not include accelerometers that are
designed to measure vibration or shock.

m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A102 is amended:

m a. By revising the Heading, and

m b. By revising the “items” paragraph
in the List of Items Controlled section,
to read as follows:

7A102 Gyros, other than those controlled
by 7A002 (see List of Items Controlled), and
specially designed components therefor.
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. All types of gyros, usable in rockets,
missiles, or unmanned aerial vehicles
capable of achieving a “range”” equal to or
greater than 300 km, with a rated “drift rate”
‘stability’ of less than 0.5 degrees (1 sigma or
rms) per hour in a 1 g environment.

b. Gyros of any type, designed for use in
inertial navigation systems or in guidance
systems of all types, specified to function at
acceleration levels greater than 100 g.

Technical Note: In this entry, the term
‘stability’ is defined as a measure of the
ability of a specific mechanism or
performance coefficient to remain invariant
when continuously exposed to a fixed
operating condition. (This definition does not
refer to dynamic or servo stability.) (IEEE
STD 528-2001 paragraph 2.247).

m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A103 is amended by redesignating the
Note as Note 1 and adding a Note 2 at
the end of paragraph (a) of the “items”
paragraph in the List of Items Controlled
section, to read as follows:

7A103 Instrumentation, navigation
equipment and systems, other than those
controlled by 7A003, and specially designed
components therefor.
* * * * *

List of Items Controlled
Unit: * * *
Related Controls: * * *
Related Definitions: * * *

Items:
a. * * %

Note 1: 7A103.a does not control
equipment containing accelerometers
specially designed and developed as MWD
(Measurement While Drilling) sensors for use
in down-hole well services operations.

Note 2: 7A103.a does not control inertial or
other equipment using accelerometers or
gyros controlled by 7A001 or 7A002 that are
only NS controlled.

* * * * *

Dated: November 4, 2009.
Matthew S. Borman,

Acting Assistant Secretary for Export
Administration.

[FR Doc. E9-26961 Filed 11-6—-09; 8:45 am]
BILLING CODE 3510-33-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4
[RIN 3038-AC38]

Commodity Pool Operator Periodic
Account Statements and Annual
Financial Reports

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission” or
“CFTC”) is amending its regulations
governing the periodic account
statements that commodity pool
operators (“CPOs”’) are required to
provide to commodity pool participants
and the annual financial reports that
CPOs are required to provide to
commodity pool participants and file
with the National Futures Association
(“NFA”). The amendments: specify
detailed information that must be
included in the periodic account
statements and annual reports for
commodity pools with more than one
series or class of ownership interest;
clarify that the periodic account
statements must disclose either the net
asset value per outstanding
participation unit in the pool, or the
total value of a participant’s interest or
share in the pool; extend the time
period for filing and distributing annual
reports of commodity pools that invest
in other funds; codify existing
Commission staff interpretations
regarding the proper accounting
treatment and financial statement
presentation of certain income and
expense items in the periodic account
statements and annual reports;
streamline annual reporting

requirements for pools ceasing
operation; establish conditions for use
of International Financial Reporting
Standards (“IFRS”’) in lieu of U.S.
Generally Accepted Accounting
Principles (“U.S. GAAP”) and a notice
procedure for CPOs to claim such relief;
and clarify and update several other
requirements for periodic and annual
reports prepared and distributed by
CPOs.

DATES: Effective date: This rule is
effective December 9, 2009.
Applicability dates: Amendments to
§§4.7(b)(3) and 4.22(c) (other than
4.22(c)(7)) are applicable to commodity
pool annual reports for fiscal years
ending December 31, 2009 and later.
FOR FURTHER INFORMATION CONTACT:
Eileen R. Chotiner, Senior Compliance
Analyst, at (202) 418-5467, Division of
Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DG
20581. Electronic mail:
(echotiner@cftc.gov).

SUPPLEMENTARY INFORMATION:

I. Background

On February 24, 2009, the
Commission published * for public
comment proposed amendments to the
reporting provisions applicable to CPOs
under Part 4 of its regulations
(“Proposed Part 4 Amendments”).2
Pursuant to regulations contained in
Part 4, a registered CPO must distribute
an account statement to each participant
in each commodity pool that it operates
within 30 days of the end of the
reporting period, and must file with
NFA, and provide to each participant,
an annual financial report for each
commodity pool that it operates within
90 days of the end of the pool’s fiscal
year or the permanent cessation of the
pool’s trading. The Part 4 Amendments
codify existing staff interpretations,
clarify reporting for series funds, extend
financial reporting filing deadlines for
CPOs operating commodity pools that
that in invest in other funds, and
streamline certain filing requirements
for pools ceasing operation.

II. Comments Received

The Commission received four
comment letters in response to the
Proposed Part 4 Amendments.
Comments were submitted by NFA; the
Committee on Futures Regulation of the
New York City Bar Association (“NYC
Bar”); Arthur F. Bell & Associates, LLC,

174 FR 8220 (February 24, 2009).
2Commission regulations referred to herein are
found at 17 CFR Ch. I (2009 edition).
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an accounting firm (“Arthur Bell
CPAs”); and the Managed Funds
Association (“MFA”). All of the
commenters generally supported the
proposed amendments. Each of the
commenters, however, had specific
suggestions regarding clarification of
certain aspects of the proposal. The
commenters’ suggestions are discussed
below.

III. The Final Regulations

A. Periodic Account Statements for
Regulation 4.7-Exempt Pools

Regulation 4.7(b)(2) requires the CPO
of a commodity pool for which the CPO
has claimed an exemption under
Regulation 4.7 (i.e., a “Regulation 4.7-
exempt commodity pool”) to provide
each participant in the pool with
periodic account statements that must
indicate: (1) The net asset value of the
exempt pool as of the end of the
reporting period; (2) the change in net
asset value of the exempt pool from the
end of the previous reporting period;
and (3) the net asset value per
outstanding unit of participation in the
exempt pool as of the end of the
reporting period.

The Commission proposed to amend
Regulation 4.7(b)(2) to clarify that the
periodic account statement provided to
each pool participant must disclose
either the net asset value per
outstanding participation unit, or the
total value of the participant’s interest
or share, in the commodity pool as of
the end of the reporting period. The
proposal was intended to ensure that
pool participants receive sufficient
information to determine the value of
their investments in the commodity
pool from the periodic account
statement, particularly for non-unitized
pools. The proposed amendments also
would conform the account statement
requirements for Regulation 4.7-exempt
pools to those for non-exempt pools
under Regulation 4.22(a).

The Commission did not receive any
comments regarding the proposed
amendments to Regulation 4.7(b)(2). For
the reasons set forth above and in the
Proposed Part 4 Amendments, the
Commission is adopting the
amendments as proposed.

B. Series Pools and Pools With Multiple
Classes of Ownership Interests

The ownership structure of a
commodity pool may be organized to
include more than one series or class of
ownership interest. The commodity
pool may have more than one
ownership series or class due to
differences in fees and expenses charged
to the series or classes, currency

denomination of the series or classes,
trading strategies, cash management
strategies, or other aspects of the
operation of the pool.

Pool financial statements prepared
pursuant to both Regulation 4.22(c) and
Regulation 4.7(b)(3) must be presented
and computed in accordance with
Generally Accepted Accounting
Principles (“GAAP”’). GAAP provides
guidance regarding the presentation of
financial statements for series funds 3
and for investment funds with multiple
ownership classes.# As noted in the
Proposed Part 4 Amendments,
Commission staff has received several
inquiries from CPOs, their attorneys and
accountants, and NFA regarding the
proper presentation of periodic account
statements and annual financial reports
for series funds and multi-class pools.

In order to address issues raised with
series funds and to address the proper
accounting treatment under GAAP, the
Commission proposed to amend
Regulations 4.7(b)(2) and 4.22(a) to
specify that, for series funds structured
with a limitation on liability among the
different series, the periodic account
statement may include only the
information for the series being
reported, although additional
information on other series may be
provided. The Commission further
proposed that for multi-class funds and
for series funds that were not structured
with a limitation on liability among the
different series or classes, net asset
value and other information required by
the regulations must be presented for
both the pool as a whole as well as for
each series or class of ownership
interest.

The Commission also proposed to
amend Regulations 4.7(b)(3) and 4.22(c)
to clarify that, for series funds
structured with a limitation on liability
among the different series, the annual
report may include only the information
for the series being reported. The
Commission further noted that for both
periodic account statements and annual
financial reports, CPOs of series funds
with a limitation on liability among the
different series were not precluded by
the proposed amendments from
providing financial information to
participants for other series or classes of
a respective pool.

The Commission did not receive any
comment regarding the above proposals.
For the reasons set forth above and in
the Proposed Part 4 Amendments, the

3 American Institute of Gertified Public
Accountants (“AICPA”) Audit and Accounting
Guide, Investment Companies paragraph 7.03.

4 AICPA Audit and Accounting Guide,
Investment Companies, Chapter 5, Complex Capital
Structures.

Commission is adopting the
amendments as proposed.

C. Changes to Fund of Funds Extension
Provisions Under Regulation 4.22(f)(2)

Regulations 4.7(b)(3) and 4.22(c)
require a CPO to provide to each
participant in each commodity pool that
the CPO operates an annual report for
the commodity pool within 90 calendar
days of the end of the pool’s fiscal year.
The CPO is further required to submit
a copy of the annual report
electronically to NFA.

Regulation 4.22(f)(2) permits a CPO of
a commodity pool that invests in other
funds (referred to as a “fund of funds”’)
to claim up to an additional 60 days to
distribute the pool’s annual report to
pool participants and to file a copy with
NFA. A CPO may claim the Regulation
4.22(f)(2) fund of funds 60-day
extension by filing with NFA an initial
notice, containing specified
representations, in advance of the
annual report’s due date for the first
year the extension is claimed. In
subsequent years, the CPO may confirm
that the circumstances necessitating the
relief continue to apply by restating
certain representations in a statement
filed at the same time as the pool’s
annual report.

The self-certification procedures for
claiming an extension of the filing
deadline for a fund of funds under
Regulation 4.22(f)(2) currently are
applicable only to CPOs that distribute
annual reports that are audited by
independent public accountants. CPOs
of funds of funds that distribute
unaudited annual financial reports to
participants pursuant to Regulation
4.7(b)(3) may not claim an extension of
the filing deadline under Regulation
4.22(f)(2). Such CPOs, however, may
request from NFA up to a 90-day
extension of the filing deadline under
Regulation 4.22(f)(1).

As discussed in the Proposed Part 4
Amendments, in adopting Regulation
4.22(f)(2), the Commission anticipated
that a substantial majority of the CPOs
of funds of funds would be able to
distribute to the participants and to file
with NFA the pools’ annual reports
within 150 days of the end of the
respective commodity pool’s fiscal
year.® The number of CPOs that have
requested additional extensions under
Regulation 4.22(f)(1) after having
claimed the 60-day extension under
Regulation 4.22(f)(2), however, has
increased significantly in recent years.
To address this issue, the Commission
proposed to extend from 60 to 90 days
the maximum period of additional time

565 FR 81333 at 81334 (December 26, 2000).
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that a CPO that operates a commodity
pool that invests in other funds may
claim under Regulation 4.22(f)(2).

The Commission also proposed to
extend the application of Regulation
4.22(f)(2) to CPOs that operate
Regulation 4.7-exempt commodity pools
that do not prepare financial statements
audited by independent public
accountants. As noted in the Proposed
Part 4 Amendments, Regulation
4.22(f)(2) was adopted, in large part, to
address difficulties that CPOs
experience in obtaining timely
information about their pools’
investments in other funds in order for
the pools’ public accountants to prepare
audited financial statements. Annual
reports that are not audited, however,
are still required to be prepared in
accordance with GAAP. CPOs need
information establishing the value of the
pools’ material investments from the
investee funds. These investments may
be in a number of investee funds, such
as other commodity pools, securities
funds, or hedge funds, both domestic
and offshore. The information that the
CPOs require frequently is unavailable
until the investee funds complete their
own audited financial statements. Thus,
in many cases, the CPOs cannot obtain
the information they require about the
investee funds in time for the annual
financial reports of the pools to be
prepared and distributed by the due
date. To address this issue, the
Commission proposed to permit CPOs
of funds of funds for which unaudited
annual reports are prepared to be able
to claim the extension under Regulation
4.22(f)(2).

In addition, the Commission proposed
to eliminate the requirement that a CPO
that filed a claim of extension under
Regulation 4.22(f)(2) for a particular
pool restate certain representations in a
statement filed with the pool’s annual
reports in subsequent years. Instead,
under the proposal, the CPO would be
presumed to operate the pool as a fund
of funds and otherwise continue to
qualify for the automatic extension. The
CPO, however, must provide NFA with
notice if the pool no longer operates as
a fund of funds and must distribute the
pool’s annual report to pool participants
and file a copy with NFA within 90
days of the pool’s fiscal year-end, as
required by Regulation 4.22(c).

The Commission received several
comments generally supporting the
proposed amendments, and no
commenter opposed the proposed
amendments. NFA and Arthur Bell
CPAs supported the proposed
amendments to Regulation 4.22(f)(2)
extending the amount of time within
which funds of funds must file their

reports from 150 to 180 days after fiscal
year end. NFA, however, commented
that multi-tiered funds of funds could
still have difficulty obtaining necessary
information if their investee funds are
commodity pools and the CPOs of the
investee funds had claimed an
extension under Regulation 4.22(f)(2) of
up to 180 days. In such situations, the
CPO of the fund of funds may not
receive annual reports for investee
funds until 180 days after the end of the
investee fund’s year-end, which would
coincide with the due date for the CPO
of the fund of funds to distribute an
annual report to participants in the fund
of funds. In its comment letter, NFA
suggested that the Commission amend
Regulation 4.22(f)(1) to provide for an
additional extension of up to 210 days
after the pool’s year end to provide
CPOs of funds of funds with additional
time to prepare and to distribute annual
reports for the commodity pool. The
Commission did not receive any
comments regarding the proposal to
eliminate, after the initial year, the
requirement in Regulation 4.22(f)(2) that
a CPO claiming an extension of time
provide a statement containing
representations regarding operating a
fund of funds each year after the initial
ear.
Y Arthur Bell CPAs further supported
the proposal to extend the availability of
the fund of funds extension to
Regulation 4.7-exempt pools for which
audited reports are not prepared, noting
that even for an unaudited report, the
additional time is necessary due to the
requirement under GAAP to provide a
condensed schedule of investments,
which necessitates obtaining
information from investee funds.

The Commission has considered the
comments received and is adopting the
amendments to Regulations 4.22(f)(1)
and (2) as proposed. The Commission
acknowledges that a CPO of a multi-
tiered fund of funds may face challenges
in obtaining the appropriate detailed
financial information from each investee
fund. The Commission, however, must
balance the challenges faced by the CPO
of a fund of funds with the need of pool
participants to receive financial
information regarding the performance
of a fund in as timely a manner as
possible. Based upon its review of
annual report filings of commodity
pools over the last several years, the
Commission does not believe that there
is a sufficient basis to propose
additional extension provisions under
Regulation 4.22(f)(1) that would extend
the filing deadline to 210 days after the
end of a pool’s fiscal year end.
Commission staff will monitor filings
under the revised fund of funds

timeframe closely to ascertain whether
any further changes may be warranted.

In addition, under the regulations as
amended, CPOs that previously have
claimed the fund of funds extension
will not need to file new or revised
notices with NFA in order to claim the
additional 30 days to file and to
distribute their qualifying pools’ annual
reports. However, the Commission
continues to expect CPOs to file and to
distribute their pools’ annual reports as
soon as possible after the pools’ fiscal
year-ends to ensure that participants
obtain information that is as current as
possible.

D. Procedures for Preparation and Filing
of Reports for Liquidating Pools

The Commission proposed to clarify
and to streamline procedures for CPOs
filing final reports for pools that had
ceased operation. Currently, Regulation
4.22(c) requires a CPO of a commodity
pool that has ceased operation to
distribute a final annual report to
commodity pool participants and to file
a copy with NFA within 90 days of the
pool’s permanent cessation of trading,
but in no event longer than 90 days after
funds are returned to pool participants.
The Commission proposed to eliminate
the confusion created by the reference
in Regulation 4.22(c) to two possible
timeframes for filing a final annual
report by amending the regulation to
specify that the final annual report must
be filed no later than 90 days after the
pool ceases trading. Under the proposed
amendment, if a CPO has not
distributed all funds to participants by
the date that the report is issued, the
CPO must provide information about
the return of funds to pool participants,
including an estimate of the value of
funds remaining to be distributed and
the anticipated timeframe of when those
funds are expected to be returned. When
the remaining funds are returned to
participants, the CPO should send a
notice to all participants and to NFA.
The proposed amendment also would
permit CPOs to prepare unaudited final
reports as long as the CPO obtains from
all participants, and files with NFA,
written waivers of their right to receive
an audited report.

NFA supported the Commission’s
proposal to clarify the timeframe within
which the final report must be filed;
however, MFA noted that requiring
reports to be filed within 90 days of the
cessation of trading would create
reporting inefficiencies for CPOs and
participants of pools that hold assets
that are difficult to liquidate. MFA’s
comment letter described scenarios in
which inefficiencies would be created,
such as when the pool holds assets that
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cannot be liquidated for an extended
period of time, or the pool is involved
in bankruptcy. The MFA comment letter
also noted that a CPO may have
difficulty in obtaining an audit opinion
on financial statements for a pool that
has significant assets that have not been
liquidated.

MFA suggested as an alternative to
the proposal that CPOs that have
determined to liquidate a pool provide
notice to NFA and pool participants
shortly after the pool ceases trading, and
file the pool’s final annual report within
90 days of returning funds to the
participants. NFA suggested an
alternative to the proposed requirement
that CPOs that have not distributed all
funds by the time the final report is filed
provide notice to NFA when the final
distribution is completed. NFA
proposed that only those CPOs that have
not returned funds within the time
frame specified in the final annual
report would provide notice to NFA,
along with an explanation of why the
distribution has not been completed.
NFA would then monitor these pools
until all funds are returned.

The Commission has considered
carefully the comments regarding the
timeframe within which a CPO must
provide a final report for a pool that has
ceased operation and has determined to
modify the proposed changes to address
concerns raised by the commenters,
including the addition of an option for
CPOs that are unable to complete the
liquidation of a pool in sufficient time
to prepare, distribute and file the pool’s
final report within 90 days of the
permanent cessation of trading. Under
the amended regulation, a CPO
generally would be required to provide
a liquidating pool’s final report within
90 days of the cessation of trading. The
final report may contain only the
Statements of Operations and Changes
in Net Assets; an explanation of the
winding down of the pool’s operations;
written disclosure that all interests in,
and assets of, the pool have been
redeemed, distributed or transferred on
behalf of the participants; and, if all
funds have not been distributed at the
time the report is issued, disclosure of
the value of the assets remaining to be
distributed and the expected timeframe
for their distribution. If the CPO has not
completed the distribution of funds
within the timeframe specified in the
final report, the CPO will be required to
provide notice to NFA and the pool’s
participants containing information
about the value of the pool’s remaining
assets, the expected timeframe for
liquidation, any fees and expenses that
will continue to be charged to the pool,
and the extent to which reports will

continue to be provided to participants
pursuant to the pool’s operative
documents. The Commission notes that
the latter requirement is for the purpose
of disclosure, and is not intended to
relieve CPOs of their obligation to
continue to comply with the periodic
and annual reporting requirements. In
this connection, the Commission notes
that MFA requested in its comment
letter that CPOs that are unable to
provide a final annual report within 90
days be permitted to provide quarterly
rather than monthly periodic account
statements to participants. Pools
operating pursuant to Regulation 4.7
currently are permitted to provide
quarterly statements; CPOs that are
required to provide monthly account
statements may request relief under
Regulation 4.12(a).

Both NFA and MFA commented on
the waiver provisions of the proposed
requirement that CPOs be permitted to
prepare unaudited final reports as long
as the CPO obtains from all participants,
and files with NFA, written waivers of
their right to receive an audited report.
NFA recommended that rather than
filing all waivers with NFA, the CPO file
a certification with NFA that a waiver
has been received from each participant.
The CPO would be required to make the
waivers available to NFA on request.
MFA noted that for pools with many
participants, obtaining the waivers
would be difficult and suggested that
the Commission instead adopt a
negative consent procedure. The
Commission has determined that it is
not in the public interest to permit CPOs
to provide unaudited reports to
participants who are entitled to receive
audited reports without the affirmative
consent of the participants. However, it
will be sufficient for the CPO to certify
to NFA that it has obtained waivers
from all of the pool’s participants,
provided that the CPO maintain all the
waivers and make them available to
NFA or the Commission upon request.

Finally, in order to accommodate the
appropriate numbering of changes to
Regulation 4.22(c), the Commission is
redesignating existing paragraph
4.22(c)(6) as 4.22(c)(8).

E. Codifying Existing Policies Regarding
Special Allocations of Ownership
Equity, Unrealized Gains and Losses,
and Investee Funds’ Income and
Expenses

The Commission proposed to codify
staff interpretations regarding reporting
in a pool’s annual financial report
special allocations of partnership equity
from limited partners to the general
partner or any other special class of
partner; combining gains and losses on

regulated futures transactions with gains
and losses on non-CFTC regulated
transactions that are part of the same
trading strategy in the Statement of
Operations; and disclosing in the notes
to the financial statements the amounts
of management and incentive fees and
expenses indirectly incurred as a result
of investing in any fund where the
investment in the fund exceeded five
percent of the pool’s net asset value.
One commenter specifically addressed
the proposed requirement to disclose
information on the amounts of income
and expenses associated with a pool’s
investments in investee funds. Arthur
Bell CPAs noted that in some cases, it
may not be possible for CPOs to obtain
the information about investee funds’
fees and expenses that would be
required under proposed Regulation
4.22(c)(5)(i), stating that some investee
funds are not obligated to report this
information, and other funds may not
maintain records of allocations of
management and incentive fees or
indirect expenses relative to the fund of
fund’s investment. The comment letter
from Arthur Bell CPAs suggested that
the proposed regulation be revised to
state that in such cases, a CPO would be
permitted to disclose that certain
information required under this section
is not available, if the CPO has made a
good faith effort to obtain the
information.

As noted in the proposing release,
Division of Clearing and Intermediary
Oversight (“DCIO”) staff has encouraged
CPOs to disclose income and fee
information for investee pools for many
years, on the basis that such information
is material for pool participants to
comprehend fully the investment
strategy and fee structure of a
commodity pool. However, the
illustration of investee fund disclosure
that has been included as an attachment
to DCIO’s annual guidance letter to
CPOs allows that in unusual
circumstances, a CPO may state that it
does not have information on specific
fees and expenses. In order to address
the issue noted in the comment, the
Commission is adopting this regulation
generally as proposed, with the addition
of an option for a CPO that does not
have the specific amounts of fees and
expenses to disclose instead the
percentage amounts and computational
basis for each such fee and include a
statement that the CPO is not able to
obtain the specific fee amounts for this
fund.
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F. Use of International Financial
Reporting Standards in the Preparation
of Commodity Pool Annual Financial
Reports

Regulation 4.22(d) requires that
audited and unaudited financial
statements of commodity pools, as well
as periodic account statements, be
presented and computed in accordance
with GAAP. This provision consistently
has been interpreted by Commission
staff to mean GAAP as established in the
United States (“U.S. GAAP”).

The Commission proposed to amend
Regulation 4.22(d) to permit CPOs that
operate commodity pools organized
under the laws of a foreign jurisdiction
to prepare financial statements for such
pools using International Financial
Reporting Standards (“IFRS”) as issued
by the International Accounting
Standards Board in lieu of U.S. GAAP.
The proposal specified that the IFRS
financial statements contain a
condensed Schedule of Investments as
set forth in Statement of Accounting
Positions 95-2, 01-1, and 03-04 issued
by the AICPA; report special allocations
of partnership equity in accordance
with Commission Interpretative Letter
94-3; and, in the event that IFRS would
require that the pool consolidate its
financial statements with another entity,
such as a feeder fund consolidating with
its master fund, all applicable
disclosures required by U.S. GAAP for
the feeder must be presented with the
reporting pool’s consolidated financial
statements. In addition, the use of
accounting standards other than U.S.
GAAP must not conflict with any
representations made in offering
memoranda or similar documents
provided to participants or potential
participants in the pool. The proposal
further required that a CPO may claim
the above relief by filing a notice with
NFA within 90 days of the end of the
commodity pool’s fiscal year.

The NYC Bar commented on two
technical aspects of the proposal. First,
with respect to the timeframe within
which a CPO that is seeking relief from
the U.S. GAAP requirement under
proposed Regulation 4.22(d)(2)(ii), the
NYC Bar stated that the proposed
regulation and accompanying
explanatory text were confusing as to
when the notice must be filed. The NYC
Bar suggested that the adopting release
clarify that a notice claiming relief must
be filed within 90 days after the end of
the pool’s fiscal year in order to be
effective. The Commission has
considered the NYC Bar’s comments
and has amended Regulation
4.22(d)(2)(ii) to provide that the notice

must be filed with NFA within 90 days
after the end of the pool’s fiscal year.

Second, the NYC Bar suggested that
the provision in proposed Regulation
4.22(d)(2)(i)(C) requiring that the CPO
represent that the use of IFRS for the
preparation of the commodity pool’s
financial statements was not
inconsistent with the pool’s “offering
memorandum or similar document’ be
replaced with “offering memorandum or
other operative document.” This
suggestion was intended to provide for
a broader range of operating documents
in which such information may be
provided. The Commission has
considered the comment and agrees that
including the information on the
accounting standards to be followed by
the pool in any operative document that
is provided or available to participants
is consistent with the objectives of the
proposed regulation, and therefore is
adopting a final regulation that requires
such disclosure in the pool’s offering
memorandum or any other operative
document that is made available to
participants or prospective participants.

In addition, in developing these final
regulations, the Commission has noted
that the use of IFRS for preparing pool
financial statements generally would
extend to the computations that form
the basis for the information reported in
periodic account statements required by
Regulations 4.22(a) and 4.7(b)(2).
Therefore, the Commission is adopting
changes to Regulations 4.22(a) and
4.7(b)(2) to permit CPOs that have
claimed the relief available in
Regulation 4.22(d), as amended, to
present the pool’s periodic account
statements on the same basis as they are
computing and presenting the pool’s
financial statements.

G. GAAP Requirements in Regulation
4.13

Regulation 4.13 provides an
exemption from registration for CPOs
that operate only one pool at a time, for
which no advertising is done and no
compensation is received; or that
operate pools that include no more than
15 participants each, and the aggregate
subscriptions to all pools do not exceed
$400,000. Regulation 4.13 further
provides an exemption from registration
for CPOs of pools whose participants are
SEC ‘““accredited investors” ¢ and that
limit the pool’s trading of commodity
interests to a de minimis amount, or that
limit participation in the pool to certain
highly sophisticated investors.
Regulation 4.13(c) specifies that, ifa
CPO that has claimed an exemption
from registration under Regulation 4.13

617 CFR 230.501(a) (2009).

distributes an annual report to pool
participants, the annual report must be
presented and computed in accordance
with GAAP and, if audited by an
independent public accountant,
certified in accordance with Regulation
1.16.

The Commission proposed to amend
Regulation 4.13(c) to delete the
requirement that the annual reports for
pools for which the CPO has claimed
exemption from registration under
Regulation 4.13 must be presented and
computed in accordance with GAAP
and, if audited by an independent
public accountant, certified in
accordance with Regulation 1.16. As
noted in the Proposed Part 4
Amendments, the annual reports are not
required by Commission regulations to
be prepared, distributed, or filed, and
therefore the Commission does not need
to prescribe the form of such reports.

The Commission did not receive any
comments regarding the proposed
amendments to Regulation 4.13(c). The
Commission has determined to adopt
the amendments as proposed.

H. Updating References to Financial
Schedules

The Commission proposed to update
both the periodic and annual reporting
provisions of Part 4 to conform with
current accounting practices with
respect to the references to various
financial schedules. No comments were
received on this proposal. Therefore, the
Commission is adopting amendments to
delete references to the Statement of
Changes in Financial Position, which no
longer exists; rename the Statement of
Income (Loss) as the Statement of
Operations; and rename the Statement
of Changes in Net Asset Value as the
Statement of Changes in Net Assets.

IV. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider the impact of those rules on
small businesses. The Commission has
determined previously that registered
CPOs are not small entities for the
purpose of the RFA.7 The proposed
amendments to Regulation 4.7 and
Regulation 4.22 would apply only to
registered CPOs. With respect to CPOs
exempt from registration, the
Commission has previously determined
that a CPO is a small entity if it meets
the criteria for exemption from
registration under current Regulation
4.13(a)(2). The proposed amendment to

747 FR 18618, 18619 (April 30, 1982).
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Regulation 4.13 would remove an
existing requirement and does not
impose any significant burdens. The
Commission’s proposal solicited public
comment on this analysis.2 No
comments were received. Accordingly,
the Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the action it is
taking herein will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

This rulemaking modifies existing
regulatory requirements by clarifying
information that must be included in
required periodic and annual reports,
increasing slightly the burden for this
collection of information due to
including specific fee and expense
information in annual reports for funds
of funds. The proposing release
included an estimate of the impact of
these changes on the paperwork burden
under existing information collection
3038-0005, and also corrected a
previous calculation error with respect
to the total number of respondents. As
required by the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)), the
Commission submitted a copy of this
section to the Office of Management and
Budget (“OMB”) for its review. No
comments were received in response to
the Commission’s invitation in the
notice of proposed rulemaking ® to
comment on any change in the potential
paperwork burden associated with these
rule amendments. The information
collection burdens created by the
Commission’s proposed rules, which
were discussed in detail in the
proposing release, are identical to the
information collection burdens of the
final rules.

List of Subjects in 17 CFR Part 4

Advertising, Brokers, Commodity
futures, Commodity pool operators,
Commodity trading advisors, Consumer
protection, Reporting and recordkeeping
requirements.

m Accordingly, 17 CFR Chapter I is
amended as follows:

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

m 1. The authority citation for part 4
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6(c), 6b, 6c,
61, 6m, 6n, 60, 12a, and 23.

m2.In§4.7:

874 FR 8225 (February 24, 2009).
oId.

m a. Add paragraphs (b)(2)(iii)(A) and
(B) and (b)(2)(iv) and (v);
m b. Revise paragraphs (b)(3)(i)
introductory text and (b)(3)(i)(B) and
C);
m c. Add paragraph (b)(3)(i)(D); and
m d. Revise paragraph (b)(3)(ii).

The additions and revisions read as
follows:

§4.7 Exemption from certain part 4
requirements for commodity pool operators
with respect to offerings to qualified eligible
persons and for commodity trading
advisors with respect to advising qualified
eligible persons.

* * * * *

(b) * % %

(2) * k% %

(iii)(A) Either the net asset value per
outstanding participation unit in the
exempt pool as of the end of the
reporting period, or

(B) The total value of the participant’s
interest or share in the exempt pool as
of the end of the reporting period.

(iv) Where the pool is comprised of
more than one ownership class or series,
the net asset value of the series or class
on which the account statement is
reporting, and the net asset value per
unit or value of the participant’s share,
also must be included in the statement
required by this paragraph (b)(2); except
that, for a pool that is a series fund
structured with a limitation on liability
among the different series, the account
statement required by this paragraph
(b)(2) is not required to include the
consolidated net asset value of all series
of the pool.

(v) A commodity pool operator of a
pool that meets the conditions specified
in §4.22(d)(2)(i) of this part to present
and compute the commodity pool’s
financial statements contained in the
Annual Report in accordance with
International Financial Reporting
Standards issued by the International
Accounting Standards Board and has
filed notice pursuant to § 4.22(d)(2)(ii)
of this part also may use such
International Financial Reporting
Standards in the computation and
presentation of the account statement.

(3) Annual report relief. (i) Exemption
from the specific requirements of
§4.22(c) and (d) of this part; Provided,
That within 90 calendar days after the
end of the exempt pool’s fiscal year or
the permanent cessation of trading,
whichever is earlier, the commodity
pool operator electronically files with
the National Futures Association and
distributes to each participant in lieu of
the financial information and statements
specified by those sections, an annual
report for the exempt pool, affirmed in

accordance with §4.22(h) which
contains, at a minimum:
* * * * *

(B) A Statement of Operations for that
year;

(C) Appropriate footnote disclosure
and such further material information as
may be necessary to make the required
statements not misleading. For a pool
that invests in other funds, this
information must include, but is not
limited to, separately disclosing the
amounts of income, management and
incentive fees associated with each
investment in an investee fund that
exceeds five percent of the pool’s net
assets. The income, management and
incentive fees associated with an
investment in an investee fund that is
less than five percent of the pool’s net
assets may be combined and reported in
the aggregate with the income,
management and incentive fees of other
investee funds that, individually,
represent an investment of less than five
percent of the pool’s net assets. If the
commodity pool operator is not able to
obtain the specific amounts of
management and incentive fees charged
by an investee fund, the commodity
pool operator must disclose the
percentage amounts and computational
basis for each such fee and include a
statement that the CPO is not able to
obtain the specific fee amounts for this
fund;

(D) Where the pool is comprised of
more than one ownership class or series,
information for the series or class on
which the financial statements are
reporting should be presented in
addition to the information presented
for the pool as a whole; except that, for
a pool that is a series fund structured
with a limitation on liability among the
different series, the financial statements
are not required to include consolidated
information for all series.

(ii) Except as provided in §4.22(d)(2)
of this part, such annual report must be
presented and computed in accordance
with generally accepted accounting
principles consistently applied and, if
certified by an independent public
accountant, so certified in accordance
with § 1.16 of this chapter as applicable.

* * * * *

§4.13 [Amended]

m 3. Amend §4.13 by removing
paragraph (c)(2) and redesignating
paragraph (c)(3) as (c)(2).
m4.In§4.22:

m a. Revise paragraphs (a) introductory
text, (a)(1) introductory text, and (a)(2)
introductory text;

m b. Add paragraphs (a)(5) and (6);
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m c. Revise paragraphs (c) introductory

text, (c)(4), and (c)(5);

m d. Redesignate paragraph (c)(6) as

paragraph (c)(8), and add new

paragraphs (c)(6) and (7); and

m e. Revise paragraphs (d), (e) and (f)(2).
The revisons and additions read as

follows:

§4.22 Reporting to pool participants.

(a) Except as provided in paragraph
(a)(4) or (a)(6) of this section, each
commodity pool operator registered or
required to be registered under the Act
must periodically distribute to each
participant in each pool that it operates,
within 30 calendar days after the last
date of the reporting period prescribed
in paragraph (b) of this section, an
Account Statement, which shall be
presented in the form of a Statement of
Operations and a Statement of Changes
in Net Assets, for the prescribed period.
These financial statements must be
presented and computed in accordance
with generally accepted accounting
principles consistently applied. The
Account Statement must be signed in
accordance with paragraph (h) of this
section.

(1) The portion of the Account
Statement which must be presented in
the form of a Statement of Operations
must separately itemize the following

information:
* * * * *

(2) The portion of the Account
Statement that must be presented in the
form of a Statement of Changes in Net
Assets must separately itemize the

following information:
* * * * *

(5) Where the pool is comprised of
more than one ownership class or series,
information for the series or class on
which the account statement is
reporting should be presented in
addition to the information presented
for the pool as a whole; except that, for
a pool that is a series fund structured
with a limitation on liability among the
different series, the account statement is
not required to include consolidated
information for all series.

(6) A commodity pool operator of a
pool that meets the conditions specified
in paragraph (d)(2)(i) of this section and
has filed notice pursuant to paragraph
(d)(2)(ii) of this section may elect to
follow the same accounting treatment
with respect to the computation and
presentation of the account statement.

* * * * *

(c) Except as provided in paragraph
(c)(7) or (c)(8) of this section, each
commodity pool operator registered or
required to be registered under the Act
must distribute an Annual Report to

each participant in each pool that it
operates, and must electronically submit
a copy of the Report and key financial
balances from the Report to the National
Futures Association pursuant to the
electronic filing procedures of the
National Futures Association, within 90
calendar days after the end of the pool’s
fiscal year or the permanent cessation of
trading, whichever is earlier; Provided,
however, that if during any calendar
year the commodity pool operator did
not operate a commodity pool, the pool
operator must so notify the National
Futures Association within 30 calendar
days after the end of such calendar year.
The Annual Report must be affirmed
pursuant to paragraph (h) of this section
and must contain the following:

* * * * *

(4) Statements of Operations, and
Changes in Net Assets, for the period
between—

(1) The later of:

(A) The date of the most recent
Statement of Financial Condition
delivered to the National Futures
Association pursuant to this paragraph
(c); or

(B) The date of the formation of the
pool; and

(ii) The close of the pool’s fiscal year,
together with Statements of Operations,
and Changes in Net Assets for the
corresponding period of the previous
fiscal year.

(5) Appropriate footnote disclosure
and such further material information as
may be necessary to make the required
statements not misleading. For a pool
that invests in other funds, this
information must include, but is not
limited to, separately disclosing the
amounts of income, management and
incentive fees associated with each
investment in an investee fund that
exceeds five percent of the pool’s net
assets. The management and incentive
fees associated with an investment in an
investee fund that is less than five
percent of the pool’s net assets may be
combined and reported in the aggregate
with the income, management and
incentive fees of other investee funds
that, individually, represent an
investment of less than five percent of
the pool’s net assets. If the commodity
pool operator is not able to obtain the
specific amounts of management and
incentive fees charged by an investee
fund, the commodity pool operator must
disclose the percentage amounts and
computational basis for each such fee
and include a statement that the CPO is
not able to obtain the specific fee
amounts for this fund;

(6) Where the pool is comprised of
more than one ownership class or series,

information for the series or class on
which the financial statements are
reporting should be presented in
addition to the information presented
for the pool as a whole; except that, for
a pool that is a series fund structured
with a limitation on liability among the
different series, the financial statements
are not required to include consolidated
information for all series.

(7) For a pool that has ceased
operation prior to, or as of, the end of
the fiscal year, the commodity pool
operator may provide the following,
within 90 days of the permanent
cessation of trading, in lieu of the
annual report that would otherwise be
required by §4.22(c) or §4.7(b)(3):

(i) Statements of Operations and
Changes in Net Assets for the period
between—

(A) The later of:

(1) The date of the most recent
Statement of Financial Condition filed
with the National Futures Association
pursuant to this paragraph (c); or

(2) The date of the formation of the
pool; and

(B) The close of the pool’s fiscal year
or the date of the cessation of trading,
whichever is earlier; and

(ii)(A) An explanation of the winding
down of the pool’s operations and
written disclosure that all interests in,
and assets of, the pool have been
redeemed, distributed or transferred on
behalf of the participants;

(B) If all funds have not been
distributed or transferred to participants
by the time that the final report is
issued, disclosure of the value of assets
remaining to be distributed and an
approximate timeframe of when the
distribution will occur. If the
commodity pool operator does not
distribute the remaining pool assets
within the timeframe specified, the
commodity pool operator must provide
written notice to each participant and to
the National Futures Association that
the distribution of the remaining assets
of the pool has not been completed, the
value of assets remaining to be
distributed, and a time frame of when
the final distribution will occur.

(C) If the commodity pool operator
will not be able to liquidate the pool’s
assets in sufficient time to prepare, file
and distribute the final annual report for
the pool within 90 days of the
permanent cessation of trading, the
commodity pool operator must provide
written notice to each participant and to
National Futures Association disclosing:

(1) The value of investments
remaining to be liquidated, the
timeframe within which liquidation is
expected to occur, any impediments to
liquidation, and the nature and amount
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of any fees and expenses that will be
charged to the pool prior to the final
distribution of the pool’s funds;

(2) Which financial reports the
commodity pool operator will continue
to provide to pool participants from the
time that trading ceased until the final
annual report is distributed, and the
frequency with which such reports will
be provided, pursuant to the pool’s
operative documents; and

(3) The timeframe within which the
commodity pool operator will provide
the final report.

(iii) A report filed pursuant to this
paragraph (c)(7) that would otherwise be
required by this paragraph (c) is not
required to be audited in accordance
with paragraph (d) of this section if the
commodity pool operator obtains from
all participants written waivers of their
rights to receive an audited Annual
Report, and at the time of filing the
Annual Report with National Futures
Association, certifies that it has received
waivers from all participants. The
commodity pool operator must maintain
the waivers in accordance with §1.31 of
this chapter and must make the waivers
available to the Commission or National
Futures Association upon request.

(d)(1) The financial statements in the
Annual Report must be presented and
computed in accordance with generally
accepted accounting principles
consistently applied and must be
audited by an independent public
accountant. The requirements of
§ 1.16(g) of this chapter shall apply with
respect to the engagement of such
independent public accountants, except
that any related notifications to be made
may be made solely to the National
Futures Association, and the
certification must be in accordance with
§ 1.16 of this chapter, except that the
following requirements of that section
shall not apply:

(i) The audit objectives of § 1.16(d)(1)
concerning the periodic computation of
minimum capital and property in
segregation;

(ii) All other references in §1.16 to
the segregation requirements; and

(iii) Section 1.16(c)(5), (d)(2), (e)(2),
and (f).

(2)(i) The financial statements in the
Annual Report required by this section
or by §4.7(b)(3) may be presented and
computed in accordance with
International Financial Reporting
Standards issued by the International
Accounting Standards Board if the
following conditions are met:

(A) The pool is organized under the
laws of a foreign jurisdiction;

(B) The Annual Report will include a
condensed schedule of investments, or,

if required by the alternate accounting
standards, a full schedule of
investments;

(C) The preparation of the pool’s
financial statements under International
Financial Reporting Standards is not
inconsistent with representations set
forth in the pool’s offering
memorandum or other operative
document that is made available to
participants;

(D) Special allocations of ownership
equity will be reported in accordance
with §4.22(e)(2); and

(E) In the event that the International
Financial Reporting Standards require
consolidated financial statements for the
pool, such as a feeder fund
consolidating with its master fund, all
applicable disclosures required by
generally accepted accounting
principles for the feeder fund must be
presented with the reporting pool’s
consolidated financial statements.

(ii) The commodity pool operator of a
pool that meets the conditions specified
in this paragraph (d)(2) may claim relief
from the requirement in paragraph (d)(1)
of this section by filing a notice with the
National Futures Association, within 90
calendar days after the end of the pool’s
fiscal year.

(A) The notice must contain the name,
main business address, main telephone
number and the National Futures
Association registration identification
number of the commodity pool operator,
and name and the identification number
of the commodity pool.

(B) The notice must include
representations regarding the pool’s
compliance with each of the conditions
specified in §4.22(d)(2)(A) through (D),
and, if applicable, (E); and

(C) The notice must be signed by the
commodity pool operator in accordance
with paragraph (h) of this section.

(e)(1) The Statement of Operations
required by this section must itemize
brokerage commissions, management
fees, advisory fees, incentive fees,
interest income and expense, total
realized net gain or loss from
commodity interest trading, and change
in unrealized net gain or loss on
commodity interest positions during the
pool’s fiscal year. Gains and losses on
commodity interests need not be
itemized by commodity or by specific
delivery or expiration date.

(2)(i) Any share of a pool’s profits or
transfer of a pool’s equity which
exceeds the general partner’s or any
other class’s share of profits computed
on the general partner’s or other class’s
pro rata capital contribution are “special
allocations.” Special allocations of
partnership equity or other interests
must be recognized in the pool’s

Statement of Operations in the same
period as the net income, interest
income, or other basis of computation of
the special allocation is recognized.
Special allocations must be recognized
and classified either as an expense of
the pool or, if not recognized as an
expense of the pool, presented in the
Statement of Operations as a separate,
itemized allocation of the pool’s net
income to arrive at net income available
for pro rata distribution to all partners.

(ii) Special allocations of ownership
interest also must be reported separately
in the Statement of Partners’ Equity, in
addition to the pro-rata allocations of
net income, as to each class of
ownership interest.

(3) Realized gains or losses on
regulated commodities transactions
presented in the Statement of
Operations of a commodity pool may be
combined with realized gains or losses
from trading in non-commodity interest
transactions, provided that the gains or
losses to be combined are part of a
related trading strategy. Unrealized
gains or losses on open regulated
commodity positions presented in the
Statement of Operations of a commodity
pool may be combined with unrealized
gains or losses from open positions in
non-commodity positions, provided that
the gains or losses to be combined are
part of a related trading strategy.

(f) I

(2) In the event a commodity pool
operator finds that it cannot obtain
information necessary to prepare annual
financial statements for a pool that it
operates within the time specified in
either paragraph (c) of this section or
§4.7(b)(3)(i), as a result of the pool
investing in another collective
investment vehicle, it may claim an
extension of time under the following
conditions:

(i) The commodity pool operator
must, within 90 calendar days of the
end of the pool’s fiscal year, file a notice
with the National Futures Association,
except as provided in paragraph (f)(2)(v)
of this section.

(ii) The notice must contain the name,
main business address, main telephone
number and the National Futures
Association registration identification
number of the commodity pool operator,
and name and the identification number
of the commodity pool.

(iii) The notice must state the date by
which the Annual Report will be
distributed and filed (the “Extended
Date’’), which must be no more than 180
calendar days after the end of the pool’s
fiscal year. The Annual Report must be
distributed and filed by the Extended
Date.
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(iv) The notice must include
representations by the commodity pool
operator that:

(A) The pool for which the Annual
Report is being prepared has
investments in one or more collective
investment vehicles (the
“Investments”’);

(B) For all reports prepared under
paragraph (c) of this section and for
reports prepared under § 4.7(b)(3)(i) that
are audited by an independent public
accountant, the commodity pool
operator has been informed by the
independent public accountant engaged
to audit the commodity pool’s financial
statements that specified information
required to complete the pool’s annual
report is necessary in order for the
accountant to render an opinion on the
commodity pool’s financial statements.
The notice must include the name, main
business address, main telephone
number, and contact person of the
accountant; and

(C) The information specified by the
accountant cannot be obtained in
sufficient time for the Annual Report to
be prepared, audited, and distributed
before the Extended Date.

(D) For unaudited reports prepared
under § 4.7(b)(3)(i), the commodity pool
operator has been informed by the
operators of the Investments that
specified information required to
complete the pool’s annual report
cannot be obtained in sufficient time for
the Annual Report to be prepared and
distributed before the Extended Date.

(v) For each fiscal year following the
filing of the notice described in
paragraph (f)(2)(i) of this section, for a
particular pool, it shall be presumed
that the particular pool continues to
invest in another collective investment
vehicle and the commodity pool
operator may claim the extension of
time; Provided, however, that if the
particular pool is no longer investing in
another collective investment vehicle,
then the commodity pool operator must
file electronically with the National
Futures Association an Annual Report
within 90 days after the pool’s fiscal
year-end accompanied by a notice
indicating the change in the pool’s
status.

(vi) Any notice or statement filed
pursuant to this paragraph (f)(2) must be
signed by the commodity pool operator
in accordance with paragraph (h) of this
section.

* * * * *

Issued in Washington, DC, on November 2,
2009, by the Commission.

David Stawick,

Secretary of the Commission.

[FR Doc. E9-26789 Filed 11-6—09; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 501

Economic Sanctions Enforcement
Guidelines

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Office of Foreign Assets
Control (OFAC) of the U.S. Department
of the Treasury is issuing this final rule,
“Economic Sanctions Enforcement
Guidelines,” as enforcement guidance
for persons subject to the requirements
of U.S. sanctions statutes, Executive
orders, and regulations. This rule was
published as an interim final rule with
request for comments on September 8,
2008. This final rule sets forth the
Enforcement Guidelines that OFAC will
follow in determining an appropriate
enforcement response to apparent
violations of U.S. economic sanctions
programs that OFAC enforces. These
Enforcement Guidelines are published
as an Appendix to the Reporting,
Procedures and Penalties Regulations.
DATES: This final rule is effective
November 9, 2009.

FOR FURTHER INFORMATION CONTACT:
Elton Ellison, Assistant Director, Civil
Penalties, (202) 622—-6140 (not a toll-free
call).

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site
(http://www.treas.gov/ofac) or via
facsimile through a 24-hour fax-on-
demand service, tel.: (202) 622—0077.

Procedural Requirements

Because this final rule imposes no
obligations on any person, but only
explains OFAC’s enforcement policy
and procedures based on existing
substantive rules, prior notice and
public comment are not required
pursuant to 5 U.S.C. 553(b)(A). Because
no notice of proposed rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply. This final rule

is not a significant regulatory action for
purposes of Executive Order 12866.

Although a prior notice of proposed
rulemaking was not required, OFAC
solicited comments on this final rule in
order to consider how it might make
improvements to these Guidelines.
OFAC received a total of 11 comments.

The collections of information related
to the Reporting, Procedures and
Penalties Regulations have been
previously approved by the Office of
Management and Budget (OMB) under
control number 1505-0164. A small
adjustment to that collection was
submitted to OMB in order to take into
account the voluntary self-disclosure
process set forth in the Guidelines. An
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a valid control number
assigned by OMB. This collection of
information is referenced in subpart I of
Part I, subpart G of part III and subpart
B of part V of these Guidelines, which
will constitute the new Appendix to
part 501. The referenced subparts
explain that the voluntary self-
disclosure of an apparent violation to
OFAC will be considered in
determining the appropriate agency
response to the apparent violation and,
in cases where a civil monetary penalty
is deemed appropriate, the penalty
amount. As set forth in subpart B of part
V of the Guidelines, an apparent
violation involving a voluntary self-
disclosure will result in a base penalty
amount at least 50 percent less than the
base penalty amount in similar cases
that do not involve a voluntary self-
disclosure. This provides an incentive
for persons who have or may have
violated economic sanctions laws to
voluntarily provide OFAC information
that it can use to better implement its
economic sanctions programs. The
submitters who will likely seek to avail
themselves of the benefits of voluntary
self-disclosure are businesses, other
entities, and individuals who find that
they have or may have violated a
sanctions prohibition and wish to
disclose their actual or potential
violation.

The estimated total annual reporting
and/or recordkeeping burden: 1,250
hours. The estimated annual burden per
respondent/record keeper: 10 hours.
Estimated number of respondents and/
or record keepers: 125. Estimated
annual frequency of responses: Once or
less, given that OFAC expects that
persons who voluntarily self disclose
their violations will take better care to
avoid future violations.
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Background

The primary mission of OFAC is to
administer and enforce economic
sanctions against targeted foreign
countries and regimes, terrorists and
terrorist organizations, weapons of mass
destruction proliferators, narcotic
traffickers, and others, in furtherance of
U.S. national security, foreign policy,
and economic objectives. OFAC acts
under Presidential national emergency
powers, as well as specific legislation, to
prohibit transactions and block (or
“freeze’’) assets subject to U.S.
jurisdiction. Economic sanctions are
designed to deprive the target of the use
of its assets and to deny it access to the
U.S. financial system and the benefits of
trade, transactions, and services
involving U.S. markets, businesses, and
individuals. These same authorities
have also been used to protect certain
assets subject to U.S. jurisdiction and to
further important U.S. nonproliferation
goals.

OFAC administers and enforces
economic sanctions programs pursuant
to Presidential and statutory authorities.
OFAC is responsible for civil
investigation and enforcement of
economic sanctions violations
committed by Subject Persons, as
defined in the Guidelines. Where
appropriate, OFAC may coordinate its
investigative and enforcement activities
with federal, state, local and/or foreign
regulators and/or law enforcement
agencies. Active enforcement of these
programs is a crucial element in
preserving and advancing the national
security, foreign policy, and economic
objectives that underlie these initiatives.
Among other things, penalties, both
civil and criminal, are intended to serve
as a deterrent to conduct that
undermines the goals of sanctions
programs.

On January 29, 2003, OFAC
published, as a proposed rule, generally
applicable Economic Sanctions
Enforcement Guidelines, as well as a
proposed Appendix to the Cuban Assets
Control Regulations (CACR) providing a
schedule of proposed civil monetary
penalties for certain violations of the
CACR (Cuba Penalty Schedule). Though
this proposed rule was not finalized,
OFAC used the generally applicable
guidelines set forth therein as a general
framework for its enforcement actions
and the Cuban Penalty Schedule as a
framework for the imposition of civil
monetary penalties for the violations of
the CACR described therein. On January
12, 2006, OFAC published, as an
interim final rule, Economic Sanctions
Enforcement Procedures for Banking
Institutions, which withdrew the

January 29, 2003, proposed rule to the
extent that it applied to banking
institutions, as defined in the interim
final rule.

On October 16, 2007, the President
signed into law the International
Emergency Economic Powers
Enhancement Act (Enhancement Act),?
substantially increasing the maximum
penalties for violations of the
International Emergency Economic
Powers Act (IEEPA),2 a principal
statutory authority for most OFAC
sanctions programs. The increased
maximum penalty amounts set forth in
the Enhancement Act, as well as its
application to pending cases involving
apparent violations of IEEPA, prompted
the development of new Guidelines for
determining an appropriate enforcement
response to apparent violations of
sanctions programs enforced by OFAC,
and, in cases involving civil monetary
penalties, for determining the amount of
any civil monetary penalty.

On September 8, 2008, OFAC
published an interim final rule (73 FR
51933) setting forth Economic Sanctions
Enforcement Guidelines as enforcement
guidance for persons subject to the
requirements of U.S. sanctions statutes,
Executive orders, and regulations. The
Guidelines set forth in the interim final
rule superseded the enforcement
procedures for banking institutions set
forth in the interim final rule of January
12, 2006, which was withdrawn, as well
as the proposed guidelines set forth in
the proposed rule of January 29, 2003,
which was also withdrawn, with the
exception of the Cuba Penalty Schedule.
(Those withdrawn enforcement
procedures and guidelines continue to
apply to the categories of cases
identified in, and as provided in,
OFAC’s November 27, 2007 Civil
Penalties—Interim Policy and OFAC’s
October 28, 2008 Civil Penalties—
Revised Interim Policy, both of which
are available on OFAC’s Web site,
http://www.treas.gov/ofac. Those
Interim Policies provide that the
withdrawn enforcement procedures
generally apply to cases (a) in which a
Pre-Penalty Notice was mailed before
October 16, 2007, when the
Enhancement Act became law; (b)
where a tentative settlement amount
had been communicated and
memorialized; (c) where a party agreed
to a tolling or waiver of the statute of
limitations, which otherwise would
have expired before October 16, 2007;
and (d) in which a Pre-Penalty Notice
was mailed, or a settlement tentatively

1Public Law 110-96, 121 Stat. 1011 (October 16,
2007) (amending 50 U.S.C. 1705).
250 U.S.C. 1701-06.

reached, prior to the September 8, 2008,
publication of the interim final rule.) In
all cases in which a Pre-Penalty Notice
has been issued prior to the publication
of this final rule, the case will continue
to be processed in accordance with the
enforcement guidelines pursuant to
which such Pre-Penalty Notice was
issued. The interim final rule also
solicited comments on the Guidelines
set forth therein.

OFAC hereby publishes an amended
version of the Enforcement Guidelines
as a final rule. These Enforcement
Guidelines are published as an
Appendix to the Reporting, Procedures
and Penalties Regulations, 31 CFR part
501. Except as noted above, the
Guidelines set forth herein are
applicable to all persons subject to any
of the sanctions programs administered
by OFAC. The Guidelines set forth in
this final rule are not applicable to
penalty or enforcement actions by other
agencies based on the same underlying
course of conduct, the disposition of
goods seized by Customs and Border
Protection, or the release of blocked
property by OFAC.

The Guidelines set forth in this final
rule are applicable to all enforcement
matters currently pending before OFAC
or that will come before OFAC in the
future, whether such matters fall under
IEEPA or any of the other statutes
pursuant to which OFAC is authorized
to enforce sanctions (including, but not
limited to, the Trading With the Enemy
Act), with the exception of those
categories of cases set forth in OFAC’s
November 27, 2007 Civil Penalties—
Interim Policy and OFAC’s October 28,
2008 Civil Penalties—Revised Interim
Policy. The Guidelines reflect the
factors that OFAC will consider in
determining the appropriate
enforcement response to an apparent
violation of an OFAC sanctions
program, and those factors are
consistent across programs. The civil
penalty provisions of the Guidelines
take into account the maximum
penalties available under the various
statutes pursuant to which OFAC is
authorized to enforce its sanctions
programs.

Summary of Comments

OFAC received eleven sets of
comments on the interim final rule,
from the following organizations: The
American Bar Association, the
Association of Corporate Credit Unions,
the American Insurance Association, the
British Bankers’ Association, the
Clearing House Association, the Credit
Union National Association, the
Industry Coalition on Technology
Transfer, the Institute of International
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Bankers, the National Foreign Trade
Council, the Securities Industry and
Financial Markets Association, and a
joint submission from the American
Bankers Association and the Bankers
Association for Finance and Trade.3

Eight comments addressed the
definition of voluntary self-disclosure.
Although the final rule slightly amends
this definition, it does not do so in the
ways suggested by the comments. Six
comments questioned a perceived move
away from risk-based compliance, based
on OFAC’s withdrawal of the 2006
interim final rule setting forth Economic
Sanctions Enforcement Procedures for
Banking Institutions, and the risk
matrices that were issued as an annex to
that interim final rule. In response,
OFAC is reissuing a slightly edited and
consolidated risk matrix as an annex to
the Enforcement Guidelines and
clarifying that the adequacy of a Subject
Person’s risk-based compliance program
will be considered among the General
Factors considered by OFAC. Five
comments noted that OFAC should not
consider a Subject Person’s entering into
or refusing to enter into an agreement
tolling the statute of limitations in an
assessment of the Subject Person’s
cooperation with OFAC. In response,
OFAC is amending the Guidelines to
make clear that while entering into a
tolling agreement may be a basis for
mitigating the enforcement response or
lowering the penalty amount, a Subject
Person’s refusal to enter into such an
agreement will not be considered
against the Subject Person. Two
comments simply commended OFAC on
the Guidelines. Other comments
addressed other aspects of the
Guidelines.

Specific Responses to Comments

The comments received, OFAC’s
response to those comments, and
OFAC’s revisions to the Guidelines in
response to the comments are
summarized below.

1. Voluntary Self-disclosure

a. Third-Party Notifications. Many of
the comments that addressed the
definition of voluntary self-disclosure
expressed concern about the interim
final rule definition’s exclusion of
apparent violations where ““a third party
is required to notify OFAC of the
apparent violation or a substantially
similar apparent violation because a
transaction was blocked or rejected by
that third party (regardless of whether or
when OFAC actually receives such

3 Several of the comments were received after the
November 7, 2008, deadline for submission of
comments. Those comments are nevertheless
addressed herein.

notice from the third party and
regardless of whether the Subject Person
was aware of the third party’s
disclosure).” The comments argued that
the definition should not exclude such
self-initiated notifications to OFAC, and
that OFAC should focus instead on the
good faith of the party making the
disclosure, regardless of whether
another party was obligated to report the
apparent violation. The comments
argued that broadening the definition of
voluntary self-disclosure will benefit
OFAC by encouraging such disclosures
and providing OFAC with additional
information regarding apparent
violations.

OFAC has considered these comments
but believes that the recommended
alternative approach would be difficult
to administer in a meaningful manner.
Accordingly, OFAC has determined to
maintain the exclusion for apparent
violations that a third party is required
to and does report to OFAC as a result
of the third party having blocked or
rejected a transaction in accordance
with OFAC’s regulations. The purpose
of mitigating the enforcement response
in voluntary self-disclosure cases is to
encourage the notification to OFAC of
apparent violations of which OFAC
would not otherwise have learned. In
those cases where a third party is
required to, and does, report an
apparent violation to OFAC, OFAC is
aware of the violation and there is no
need to provide incentives for such
notification. In addition, OFAC’s
administrative subpoena authority, 31
CFR 501.602, generally provides the
basis for OFAC to require the
production of whatever additional
information it may require to assess its
enforcement response to the apparent
violation. In those cases, therefore, there
is no need to further incentivize
disclosure to OFAC. Moreover, OFAC
believes that the “good faith” standard
suggested in the comments would be
administratively unworkable, as OFAC
would be unable to ascertain the good
or bad faith of Subject Persons making
disclosures of apparent violations. A
bright line rule generally defining a
voluntary self-disclosure based on
whether OFAC would otherwise have
learned of the apparent violation is
more readily administrable.

Consistent with the premise that in
those cases where OFAC would
otherwise not have learned of the
apparent violation a notification to
OFAC should be deemed a voluntary
self-disclosure, and in response to the
suggestion made in one comment,
OFAC is amending this aspect of the
definition of ““voluntary self-disclosure”
by deleting the words “whether or”

from that part of the definition in the
interim final rule that provided that
notification to OFAC of an apparent
violation would not be considered a
voluntary self-disclosure “‘regardless of
whether or when OFAC actually
receives such notice from the third party
* * * 7 Thus, the final rule provides
that such notifications shall not be
considered voluntary self-disclosures
“regardless of when OFAC receives
such notice from the third party * * *.”
The change is intended to make clear
that in the event that a third party that
is required to report an apparent
violation to OFAC fails to do so, and the
Subject Person notifies OFAC of the
apparent violation in a manner
otherwise consistent with a voluntary
self-disclosure, the notification will be
considered a voluntary self-disclosure.
In those cases where the third party
does notify OFAC before a final
enforcement response to the apparent
violation, the Subject Person’s
notification will not be considered a
voluntary self-disclosure even if the
Subject Person’s notification precedes
the third party’s notification. This is
consistent with the notion that
voluntary self-disclosure does not apply
where OFAC would have learned of the
apparent violation in any event—in this
case, from the subsequent required
disclosure by the third party.
Interestingly, different industry
sectors all commented that this
provision of the definition would
unfairly target their industry. Thus, the
banking industry commented that
financial institutions are
disproportionately affected by this
exclusion, a trade group commented
that this exclusion ‘“‘define[s] the entire
import-export sector out of”’ the
definition, and the securities industry
commented that as a result of this
exclusion most filings by securities
firms would not be considered
voluntary self-disclosures. The fact that
these different industries believe that
the definition unfairly targets them
weakens the force of the argument as to
each. In any event, the argument does
not address the underlying basis for the
rule: The purpose of treating certain
notifications as voluntary self-
disclosures is to bring to OFAC’s
attention apparent violations of which it
otherwise would not have learned.
OFAG stresses that the final rule
provides (as did the interim final rule),
that “[i]n cases involving substantial
cooperation with OFAC but no
voluntary self-disclosure as defined
herein, including cases in which an
apparent violation is reported to OFAC
by a third party but the Subject Person
provides substantial additional
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information regarding the apparent
violation and/or other related violations,
the base penalty amount generally will
be reduced between 25 and 40 percent.”
In addition, a Subject Person’s
cooperation with OFAC—including
whether the Subject Person provided
OFAC with all relevant information
regarding an apparent violation
(whether or not voluntarily self-
disclosed), and whether the Subject
Person researched and disclosed to
OFAC relevant information regarding
any other apparent violations caused by
the same course of conduct—is a
General Factor to be considered in
assessing OFAC’s enforcement response
to the apparent violation. These
provisions are intended to reward
voluntary disclosures of all relevant
information and address the concerns
raised by the comments. The provisions
make clear that a Subject Person’s
cooperation with OFAC can have a
substantial impact on the nature of
OFAC’s enforcement response to an
apparent violation, even in cases that do
not meet the definition of “voluntary
self-disclosure” set forth in the final
rule.

Several comments noted that failure
to treat self-initiated notifications to
OFAC in the circumstances discussed
above as voluntary self-disclosures
causes unwarranted reputational harm
to the institutions involved. OFAC does
not believe that this concern provides a
sufficient basis to alter the definition of
voluntary self-disclosure discussed
above. In response to this comment,
OFAC has amended the final rule to
expressly provide that, where
appropriate, substantial cooperation by
a Subject Person in OFAC’s
investigation will be publicly noted.

b. Material Completeness. Several
comments also suggested that the
definition’s exclusion of disclosures that
are materially incomplete is unfair
because a party may not have had time
to complete its investigation or access
supplementary material before OFAC
learns of an apparent violation from
another source. The definition of
voluntary self-disclosure set forth in the
interim final rule, and retained in this
final rule, excludes only those
notifications where “the disclosure
(when considered along with
supplemental information provided by
the Subject Person) is materially
incomplete” (emphasis added).
Similarly, the definition provides that
“[iln addition to notification, a
voluntary self-disclosure must include,
or be followed within a reasonable
period of time by, a report of sufficient
detail to afford a complete
understanding of an apparent violation’s

circumstances, and should also be
followed by responsiveness to any
follow-up inquiries by OFAC.”
(emphasis added). The definition thus
expressly contemplates that a Subject
Person may notify OFAC of an apparent
violation before it has completed its
investigation or accessed all of the
supplementary material necessary for a
complete disclosure. So long as that
information is provided to OFAC within
a reasonable period of time after the
initial notification of the apparent
violation, and assuming the other
aspects of the definition are met, the
disclosure would still constitute a
voluntary self-disclosure. OFAC
therefore concludes that this aspect of
the definition already accommodates
these comments and does not need to be
changed.

c. Good Faith. OFAC likewise has
considered and rejected the suggestion
that the definition of voluntary self-
disclosure not exclude disclosures that
include false or misleading information
or that are made without management
authorization, when the disclosure is
made in good faith. As noted above, the
good faith standard is not readily
administrable. OFAC believes that
disclosures that contain false or
misleading information should not
receive the substantial benefit accorded
to voluntary self-disclosures. In such
cases, OFAC will consider the totality of
the circumstances in determining
whether the false or misleading
information warrants negation of a
finding of voluntary self-disclosure.
When the Subject Person is an entity,
disclosures made without the
authorization of the entity’s senior
management do not reflect disclosure by
the entity but rather by a third party. A
finding of voluntary self-disclosure by
the Subject Person is not warranted in
whistleblower cases. Nor does OFAC
believe that a whistleblower should be
required to first notify the entity’s senior
management, as one comment
suggested.

d. Regulatory Suggestion. One
comment suggested that OFAC delete
the word “‘suggestion” from that part of
the definition of voluntary self-
disclosure that excludes a disclosure
that “is not self-initiated (including
when the disclosure results from a
suggestion or order of a federal or state
agency or official),” on the ground that
the term ““suggestion” produces a
subjective standard. While OFAC
recognizes the concern expressed in the
comment, in many instances federal or
state regulators do not formally order
institutions to report an apparent
violation to OFAC. The use of the
phrase “‘suggestion” in this context is

intended to capture those instances in
which a Subject Person’s regulator, or
another government agency or official,
directs, instructs, tells, or otherwise
suggests to the Subject Person that it
notify OFAC of the apparent violation.
In such cases, the notification to OFAC
by the Subject Person is not properly
considered self-initiated and OFAC
likely would have learned of the
apparent violation from the other
government agency or official in the
event that the Subject Person did not
itself notify OFAC.

e. Timing of Notification. OFAC has
also considered the comment that
offered an alternative definition of
voluntary self-disclosure that would
have treated as a voluntary self-
disclosure any notification to OFAC of
an apparent violation prior to the time
that OFAC issued a Pre-Penalty Notice,
and suggested other changes to the
definition. OFAC does not believe that
the suggested changes are warranted. A
Pre-Penalty Notice is typically issued
once OFAC has completed an
investigation into an apparent violation,
and such investigation often involves
the issuance of administrative
subpoenas to the Subject Person.
Affording voluntary self-disclosure
credit to disclosures made after the
issuance of such a subpoena would
reward Subject Persons who did not
disclose the apparent violation to OFAC
until after OFAC had learned of it from
other sources, and it would not accord
with the purpose of mitigating the
enforcement response in voluntary self-
disclosure cases, which is to encourage
the notification to OFAC of apparent
violations of which OFAC would not
otherwise have learned.

f. Suspicious Activity Report Filing.
One comment asked that OFAC clarify
that the filing of a Suspicious Activity
Report (SAR) by a Subject Person
pursuant to the Bank Secrecy Act has no
impact on whether a subsequent
notification to OFAC of an apparent
violation, presumably based on the
same transaction that is the subject of
the SAR, constitutes a voluntary self-
disclosure. The filing of a SAR does not
itself preclude a determination of
voluntary self-disclosure for a
subsequent self-disclosure to OFAC of
the same transaction, except to the
extent that OFAC has learned of the
apparent violation prior to the filing of
the self-disclosure.

g. What to Report. One comment
requested clarification regarding the
circumstances in which the mere
possibility that a violation exists should
cause an institution to make a voluntary
self-disclosure. The comment noted that
the alleged uncertainty surrounding this
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issue creates a strong incentive for an
institution to err on the side of reporting
transactions that likely do not constitute
a violation. OFAC does not believe that
additional guidance is necessary or
warranted. The Guidelines define an
“apparent violation” as an actual or
possible violation of U.S. economic
sanctions laws, and they define a
voluntary self-disclosure as a self-
initiated notification to OFAC of an
apparent violation (subject to the other
provisions of the definition). The
Subject Person determines whether to
report an apparent violation to OFAC.
Such a notification to OFAC need not
constitute an admission that the
conduct at issue actually constitutes a
violation in order to be considered a
voluntary self-disclosure. To the extent
that the Guidelines as written provide
an incentive for “over-reporting” to
OFAC of possible violations, OFAC does
not view that as a problem that needs to
be addressed. To the contrary, OFAC
would prefer that Subject Persons report
a transaction or conduct that is
ultimately determined to not be a
violation, rather than that they elect not
to report conduct that does constitute a
violation.

h. Other OFAC Modifications. Finally,
OFAC has made two additional changes
to the definition of voluntary self-
disclosure. The first change is to make
clear that a self-initiated notification to
OFAC that is made at the same time as
another government agency learns of the
apparent violation (through the Subject
Person’s disclosure to that other agency
or otherwise) does qualify as a voluntary
self-disclosure if the other aspects of the
definition are met. This change is
intended to cover voluntary self-
disclosures made simultaneously to
OFAC and another government agency.
OFAC has thus substituted the phrase
“prior to or at the same time” for the
phrase “prior to” in the operative
sentence of the definition, which now
reads:

“Voluntary self-disclosure means self-
initiated notification to OFAC of an apparent
violation by a Subject Person that has
committed, or otherwise participated in, an
apparent violation of a statute, Executive
order, or regulation administered or enforced
by OFAG, prior to or at the same time that
OFAGC, or any other federal, state, or local
government agency or official, discovers the
apparent violation or another substantially
similar apparent violation.”

OFAC has also added the following
sentence to the definition of voluntary
self-disclosure:

“Notification of an apparent violation to
another government agency (but not to
OFAC) by a Subject Person, which is
considered a voluntary self-disclosure by that

agency, may be considered a voluntary self-
disclosure by OFAC, based on a case-by-case
assessment of the facts and circumstances.”

This is intended to clarify that OFAC
may treat a voluntary self-disclosure to
another government agency as a
voluntary self-disclosure to OFAC when
the circumstances so warrant.

2. Risk-Based Compliance

Six comments questioned whether
OFAC intended to move away from the
risk-based compliance approach
reflected in the 2006 Economic
Sanctions Enforcement Procedures for
Banking Institutions, which, along with
their appended risk matrices, were
withdrawn by the interim final rule. In
no way has OFAC moved away from
considering an institution’s risk-based
compliance program in assessing the
appropriate enforcement response to an
apparent violation. The final rule
clarifies this by making explicit
reference to risk-based compliance in its
discussion of General Factor E, which
focuses on a Subject Person’s
compliance program, and by re-
promulgating with minor edits and in
consolidated form, as an annex to the
final rule, the risk matrices that had
originally been promulgated as an annex
to the 2006 Enforcement Procedures. By
these changes, OFAC intends to reflect
that it will continue to apply the same
risk-based principles it has been
applying in assessing the overall
adequacy of a Subject Person’s
compliance program.

Two comments argued that in the case
of banks, OFAC’s focus should be more
narrowly focused on the bank’s fault or
the nature of its compliance program.
OFAG has considered these comments,
but believes that all of the General
Factors are as applicable to banks as
they are to other Subject Persons. Those
Factors account for both fault and the
nature and existence of a compliance
program, but they also account for other
criteria that are relevant to a
determination of an appropriate
enforcement response to an apparent
violation. For example, the degree of
harm caused by an apparent violation is
as relevant and important a factor to
consider in cases involving banks as it
is in other cases. OFAC thus disagrees
with the comment that asserted that less
weight should be afforded to the harm
to sanctions programs objectives and a
greater emphasis placed on risk-based
compliance. The harm to sanctions
program objectives is as valid and
relevant a consideration as an
institution’s risk-based compliance
program, and the Final Guidelines
appropriately account for consideration
of both factors.

One comment expressed concern
about the absence of a process to
periodically evaluate an institution’s
violations in the context of its overall
OFAC compliance program and OFAC
compliance record. The Guidelines,
however, expressly provide for
consideration of both an institution’s
OFAC compliance program and its
overall compliance record over time in
a number of places. For example, the
Guidelines provide for consideration of
a Subject Person’s compliance program
in General Factor E, which, as noted
above, has been clarified to make
explicit reference to risk-based
compliance. The Guidelines also
provide that in considering the
individual characteristics of a Subject
Person (General Factor D), OFAC will
consider “[t]he total volume of
transactions undertaken by the Subject
Person on an annual basis, with
attention given to the apparent
violations as compared with the total
volume.” This provision of the
Guidelines is intended to allow for the
consideration of any apparent violation
in the context of a Subject Person’s
overall compliance record.

Another comment addressing risk-
based compliance asserted that the
Guidelines reflect “OFAC’s stated
intention to apply penalties on every
erroneous transaction.” The Guidelines
do not so state; to the contrary, they
expressly note that “OFAC will give
careful consideration to the
appropriateness of issuing a cautionary
letter or Finding of Violation in lieu of
the imposition of a civil monetary
penalty.” Another comment suggested
that OFAC should state that it will not
assess penalties based on minor or
isolated compliance deficiencies. OFAC
believes that the process set forth in the
Guidelines for determining its
enforcement response to an apparent
violation is appropriate and that it
would not be appropriate to make
broader, categorical statements of its
enforcement policy based on the minor
or isolated nature of an apparent
violation. The General Factors already
account for the consideration of the
minor or isolated nature of an apparent
violation in determining whether a civil
monetary penalty is warranted.

3. Cooperation and Tolling Agreements

Five comments argued that OFAC
should not consider whether a Subject
Person agreed to waive the statute of
limitations or enter into a tolling
agreement in assessing the Subject
Person’s cooperation with OFAC. The
comments argued that it was unfair and
contrary to public policy to consider
this as a factor. One comment suggested
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that the provision should either be
dropped or its consideration limited to
cases where late discovery by or
notification to OFAC threatens
resolution within the five year statute of
limitations period and that tolling
agreements should be limited to
extending the period for no more than
five years from discovery of the
apparent violation by OFAC.

OFAC has carefully considered these
comments. The interim final rule
addressed both waivers of the statute of
limitations and tolling agreements. It is
not OFAC’s general practice to seek
outright waivers of the statute of
limitations, and the final rule eliminates
any reference to statute of limitations
waivers.

OFAC agrees that a Subject Person’s
refusal to enter into a tolling agreement
should not be considered an aggravating
factor in assessing a Subject Person’s
cooperation or otherwise. At the same
time, a tolling agreement can be of
significant value to OFAC, especially in
cases where OFAC does not learn of an
apparent violation at or near the time it
occurs, in particularly complex cases, or
in cases in which a Subject Person has
requested and received additional time
to respond to a request for information
from OFAC. Accordingly, OFAC
believes it appropriate to consider a
Subject Person’s entering into a tolling
agreement in a positive light and as a
basis for mitigating the enforcement
response or lowering the penalty
amount. The final rule thus clarifies that
while a Subject Person’s willingness to
enter into a tolling agreement may be
considered a mitigating factor, a Subject
Person’s unwillingness to enter into
such an agreement will not be
considered against the Subject Person.

4. Penalty Calculation

Two comments addressed the
calculation of the base penalty amount
under the Guidelines.

a. Disparity in Base Penalty Amounts.
One comment suggested that the
applicable schedule amounts, which are
applicable to cases involving non-
egregious apparent violations that are
not voluntarily self-disclosed to OFAC,
be changed to lessen the disparity in the
base penalty amount between such
cases and non-egregious cases that are
voluntarily self-disclosed.* OFAC has
considered this suggestion but believes
that the applicable schedule amounts,
which provide for a gradated series of
penalties based on the underlying

4The base penalty amount for a non-egregious
case involving a voluntary self-disclosure equals
one-half of the transaction value, capped at
$125,000 for an apparent violation of IEEPA and
$32,500 for an apparent violation of TWEA.

transaction value, reflect an appropriate
starting point for the penalty calculation
in non-egregious cases not involving a
voluntary self-disclosure. As currently
structured, the base penalty calculation
ensures that the base penalty for a
voluntarily self-disclosed case will
always be one-half or less than one-half
of the base penalty for a similar case
that is not voluntarily self-disclosed.
This is intended to serve as an
additional incentive for voluntary self-
disclosure.

b. Other Penalty Issues. A second
comment made a number of suggestions
regarding the penalty calculation. OFAC
has considered each of these
suggestions, which are discussed below.

1. Egregious Cases. First, this
comment suggested that OFAC reduce
the base penalty amount for egregious
cases by 50 percent and clarify the
extent to which that amount may be
increased by aggravating factors.
Reducing the base penalty amount for
egregious cases would not adequately
reflect the seriousness with which
OFAC views such cases. As set forth in
the preamble to the interim final rule,
OFAC anticipates that the majority of
enforcement cases will fall in the non-
egregious category.

ii. Specified Reduction for
Remediation. Second, this comment
suggested that OFAC provide for
remedial measures as a mitigating factor
and state the extent to which such
actions generally will reduce the base
penalty amount (e.g., 10-25%). The
Guidelines expressly recognize a
Subject Person’s remedial response as
one of the General Factors OFAC will
consider in determining its enforcement
response to an apparent violation.
OFAC does not believe it appropriate to
identify a specific range of mitigation
for remedial measures, which can vary
widely in their nature and scope. The
Guidelines envision a holistic
examination of the facts and
circumstances surrounding an apparent
violation in determining a proposed
penalty amount. With the exception of
first offenses and substantial
cooperation, OFAC does not believe it
appropriate to provide a specified
mitigation percentage for the existence
of potentially mitigating factors.

iii. Specified Reduction for
Cooperation. Third, the comment
suggested that OFAC specify that
substantial cooperation in voluntary
self-disclosure cases would reduce the
base penalty amount by 25% to 40% (as
would occur in cases that do not involve
a voluntary self-disclosure). This
suggestion appears to misapprehend the
purpose of the provision of the
Guidelines that provides for such a

reduction in non-voluntarily self-
disclosed cases. The reduction in the
base penalty amount for cases involving
substantial cooperation but no voluntary
self-disclosure is intended to
approximate the significant mitigation
provided for voluntary self-disclosure
cases in the base penalty amount itself.
This reduction is intended to afford
parties whose conduct was reported to
OFAC by others (for example, through a
blocking or reject report) the
opportunity to obtain, by providing
substantial cooperation, much (but not
all) of the benefit they would have
obtained had they voluntarily self-
disclosed the apparent violation.
Subject Persons who have voluntarily
self-disclosed their apparent violations
to OFAC are already benefiting from a
significantly reduced base penalty
amount. Moreover, a voluntary self-
disclosure must include, or be followed
within a reasonable period of time by,

a report of sufficient detail to afford a
complete understanding of an apparent
violation’s circumstances, and should
also be followed by responsiveness to
any follow-up inquiries by OFAC.
OFAC recognizes that in some instances
an additional reduction in the base
penalty amount based on substantial
cooperation may be warranted in cases
involving voluntary self-disclosure, but
that additional reduction may be less
than 25 to 40 percent.

iv. Specified Additional Adjustments.
Fourth, the comment suggested that
OFAC specify that further adjustments
to the base penalty amount may be
made depending on the relevance of the
other General Factors, including in
particular the existence and nature of a
compliance program and permissibility
of the conduct under applicable foreign
law. The Guidelines already expressly
provide that the base penalty amount
may be adjusted to reflect applicable
General Factors, including the existence
and nature of a compliance program.
The suggestion that the penalty be
adjusted in light of the permissibility of
the conduct under applicable foreign
law is addressed below under the
heading “Compliance With Foreign
Law.”

v. Emphasize Number vs. Value of
Transactions. Fifth, the comment
suggested that OFAC clarify that when
considering “apparent violations as
compared with the total volume” of
transactions undertaken by a Subject
Person, the focus will be on the number
rather than the value of transactions.
OFAC does not believe that such a
clarification is warranted. While in
many cases the overall number of
transactions, as compared to the number
of apparent violations, will be the
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appropriate measure of a Subject
Person’s overall compliance program,
there may be cases where the relative
value of the transactions is the more
appropriate metric. OFAC will address
this issue on a case-by-case basis, as
appropriate.

vi. First Violations. Finally, the
comment suggested that OFAC clarify
that, for purposes of the reduction of the
penalty amount by up to 25% for cases
involving a Subject Person’s first
violation, OFAC will consider the entire
set of “substantially similar violations”
at issue in a case as a single “first
violation,” and thus provide the penalty
reduction for all transactions at issue,
and not just for the first of the
substantially similar violations. OFAC
intends that in enforcement cases
addressing a set of ““substantially similar
violations,” the penalty reduction for a
Subject Person’s first violation will
generally apply to the entire set of
“substantially similar violations” and
not solely to the first of those violations.
OFAC has added the following sentence
to the final rule to clarify this: “A group
of substantially similar apparent
violations addressed in a single Pre-
Penalty Notice shall be considered as a
single violation for purposes of this
subsection.” In addition, OFAC has
clarified that an apparent violation
generally will be considered a “first
violation” if the Subject Person has not
received a penalty notice or Finding of
Violation from OFAC in the five years
preceding the date of the transaction
giving rise to the apparent violation, and
that in those cases where a prior penalty
notice or Finding of Violation within
the preceding five years involved
conduct of a substantially different
nature from the apparent violation at
issue, OFAC may still consider the
apparent violation at issue a ““first
violation.”

5. General Factors

A number of comments either
identified additional proposed General
Factors that OFAC should consider or
suggested the deletion of General
Factors as inappropriate for OFAC’s
consideration.

a. Compliance With Foreign Law. Two
comments suggested that, in cases
concerning conduct occurring outside
the United States, OFAC should
consider whether the conduct in
question is permissible under the
applicable law of another jurisdiction.
OFAC does not agree that the
permissibility of conduct under the
applicable laws of another jurisdiction
should be a factor in assessing an
apparent violation of U.S. laws. In cases
where the applicable laws of another

jurisdiction require conduct prohibited
by OFAC sanctions (or vice versa),
OFAC will consider the conflict under
General Factor K, which provides for
the consideration of relevant factors on
a case-by-case basis. OFAC notes that
Subject Persons can seek a license from
OFAC to engage in otherwise prohibited
transactions and that the absence of
such a license request will be
considered in assessing an apparent
violation where conflict of laws is raised
by the Subject Person.

b. Reliance on Advice from OFAC.
Three comments suggested that OFAC
should explicitly state that good faith
reliance on advice from the OFAC
hotline (two comments) or on a
reasoned analysis of OFAC regulations
with the assistance of private counsel
(one comment) should be considered in
assessing an appropriate enforcement
response. Subject Persons are
encouraged to seek written guidance
from OFAC on complex matters for the
sake of clarity. Good faith reliance on
substantiated advice received from the
OFAC hotline or from counsel is
subsumed within OFAC’s consideration
of whether a Subject Person willfully or
recklessly violated the law.

c. Relevance of Future Compliance/
Deterrence. One comment suggested
that OFAC should eliminate General
Factor J, which focuses on the impact
that administrative action may have on
promoting future compliance with U.S.
economic sanctions by the Subject
Person and similar Subject Persons,
arguing that OFAC’s enforcement
response should focus solely on the
Subject Person’s culpability. OFAC
rejects this argument, as the purpose of
enforcement action includes raising
awareness, increasing compliance, and
deterring future violations, and not
merely punishment of prior conduct.

d. Reason to Know. One comment
suggested that OFAC should eliminate
the “reason to know” provision of
General Factor B, which focuses on the
Subject Person’s awareness of the
conduct giving rise to the apparent
violation. OFAC rejects this suggestion
as it would invite Subject Persons to act
with willful blindness. OFAC believes
the “reason to know” formulation is
consistent with general legal principles
and appropriate for consideration.

e. Responsibility for Employees. One
comment suggested that OFAC should
make clear that actions of “rogue
employees,” including supervisors or
managers, will not be attributed to
organizations so long as a reasonable
compliance program was in place.
OFAC rejects this suggestion. The
actions of employees may be properly
attributable to their organizations,

depending on the facts and
circumstances of the particular case.
Among the factors OFAC will consider
in determining whether such actions are
attributable to an organization are the
position of the employee in question,
the nature of the conduct (including
how long it lasted), who else was or
should have been aware of the conduct,
and the existence and nature of a
compliance program intended to
identify and stop such conduct.

f. Sanctions History. One comment
suggested that cautionary letters,
warning letters, and evaluative letters
should not be considered when
assessing a Subject Person’s sanctions
violations history. OFAC believes that
such prior letters are appropriate to
consider in determining an appropriate
enforcement response. In addition, such
letters evidence the Subject Person’s
awareness of OFAC sanctions generally.
OFAC has amended the final rule to
refer to “sanctions history” instead of
“sanctions violations history” to make
clear that consideration is not limited to
prior formal determinations of sanctions
violations.

OFAC has also amended the final rule
to note that, as a general matter,
consideration of a Subject Person’s
sanctions history will be limited to the
five years preceding the transaction
giving rise to the apparent violation. As
explained above, a five-year limitation
has also been incorporated into the
provision providing that in cases
involving a Subject Person’s first
violation, the base penalty amount
generally will be reduced up to 25
percent, so that ““first violation” is
understood as the first violation in the
five years preceding the transaction
giving rise to the apparent violation. In
certain cases, however, such as those
involving enforcement responses to
substantially similar apparent
violations, it may be appropriate to
consider sanctions history outside the
five-year period.

g. Transition Period for Foreign
Acquisitions. One comment suggested
that the Guidelines should provide a
transition period for cases in which a
Subject Person acquires an entity
outside the United States not previously
subject to OFAC requirements. OFAC
does not believe that such a provision
is warranted. U.S. persons acquiring
entities outside the United States should
consider OFAC compliance as part of
their due diligence review of the
acquisition.

6. Provision of Information to OFAC

Four comments focused on possible
impediments to fully complying with an
OFAC request for information. Three of
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these comments raised concerns about
foreign laws that may prohibit the
provision of requested information to
OFAC. OFAC does not believe that these
comments warrant a change to the text
of the interim final rule. As discussed
above with respect to conflict-of-laws
situations, OFAC will give due
consideration to applicable restrictions
of foreign law regarding the provision of
information to OFAC on a case-by-case
basis. OFAC expects that Subject
Persons will provide to OFAC a detailed
explanation of any allegedly applicable
foreign law and the steps undertaken by
the Subject Person to avail themselves
of all legal means to provide the
requested information.

One comment raised concerns about
information protected by the attorney-
client privilege or the attorney work
product doctrine. OFAC generally does
not expect Subject Persons to provide
privileged or protected information in
response to a request for information or
otherwise. OFAC does, however, expect
Subject Persons who withhold
responsive information on the grounds
of the attorney-client or other privilege
or the work product doctrine to properly
invoke such privilege or protection and
to identify such withheld information
on a privilege log, in accordance with
any instructions accompanying requests
for information and ordinary legal
practice. OFAC has clarified the
provision of the Guidelines providing
for penalties for failure to respond to a
request for information by eliminating
the reference to ““failure to furnish the
requested information” and instead
referring to a “failure to comply” with
a request for information. The revised
language is intended to make clear that
OFAC will not seek penalties in those
cases where responsive information is
withheld on the basis of an apparently
applicable and properly invoked
privilege.

7. Penalty/Finding of Violation Process

Several comments made suggestions
regarding OFAC’s penalty process. One
comment suggested that OFAC should
offer Subject Persons a meeting before
issuing a Pre-Penalty Notice, and
another comment suggested that OFAC
provide a process by which to appeal a
final enforcement decision. OFAC does
not believe that the adoption of either
suggestion is warranted. In most cases,
OFAC will have communicated with the
Subject Person (by means of issuing a
request for information or receiving a
disclosure) prior to issuance of the Pre-
Penalty Notice. Moreover, the Pre-
Penalty Notice does not constitute final
agency action and specifically affords a
Subject Person the opportunity to

respond to the allegations and proposed
penalty set forth therein with additional
information or argument.

OFAC also does not believe that an
administrative appeal process is
warranted. In cases involving civil
monetary penalties, the Pre-Penalty
Process just described affords a Subject
Person sufficient opportunity to present
its case to OFAC before a Penalty Notice
is issued. In cases involving a Finding
of Violation, the Guidelines provide that
a Finding of Violation will afford the
Subject Person an opportunity to
respond to OFAC’s determination that a
violation has occurred before the
finding is made final. No other actions
by OFAC constitute formal
determinations of violation, and no
administrative appeal process is
therefore necessary in such cases.5

8. Other Comments

One comment suggested that OFAC
should be sensitive to the views of non-
U.S. regulators. The Guidelines explain
that OFAC may seek information from a
regulated institution’s foreign regulator,
and may take into account the views of
a foreign regulator with respect to a
Subject Person’s compliance program
where relevant. Nor do the Guidelines
preclude other consideration of foreign
regulators’ views. Accordingly, OFAC
believes that no additional changes are
necessary in this regard.

One comment suggested that the
definition of “transaction value” needs
clarification because it does not allocate
responsibility in multiparty
transactions, and this comment
suggested certain edits to the definition
with the goal of clarifying that
transaction value will be determined
based on a Subject Person’s role in the
transaction. OFAC has considered this
comment but determined that no change
is needed to the definition of transaction
value. The current definition provides
sufficient flexibility to allow for the
determination of an appropriate
transaction value in a wide variety of
circumstances, including multiparty
transactions where the differing roles of
the parties may result in differing
transaction values.

One comment suggested that there
should be two sets of guidelines, one for
financial institutions and one for
entities focused on trade in goods,
arguing that these types of entities
maintain different business models.
OFAC considered such an approach

5 The Trading With the Enemy Act and its
implementing regulations, 31 CFR part 501, subpart
D, provide for Administrative Law Judge hearings
on penalty determinations. Nothing in the
Guidelines affects the applicability of those
provisions.

when developing the Guidelines, but
determined that a single set of
Guidelines, providing general factors
and sufficient flexibility, was a better
approach. The Guidelines as crafted do
not dictate a particular outcome in any
particular case, but rather are intended
to identify those factors most relevant to
OFAC’s enforcement decision and to
guide the agency’s exercise of its
discretion. Because the General Factors
are equally applicable to all sectors, and
because the Guidelines provide
sufficient flexibility to allow for the
consideration of the factors most
relevant to a particular Subject Person,
OFAC does not believe that
particularized sets of Guidelines for
particular business models are
warranted or necessary.

OFAC Edits

In addition to the changes made in
response to public comments and the
additional changes to the definition of
voluntary self-disclosure described
above, OFAC has made several other
changes to the Guidelines. First, OFAC
has clarified the base penalty amounts
for transactions subject to the Trading
With the Enemy Act (TWEA), which
presently has a $65,000 statutory
maximum penalty. In non-egregious
cases involving apparent violations of
TWEA, where the apparent violation is
disclosed through a voluntary self-
disclosure by the Subject Person (i.e.,
Box “1” on the penalty matrix), the base
amount of the proposed civil penalty
shall be capped at a maximum of
$32,500 per violation. This correction is
necessary to ensure that in such cases
the base amount of the proposed civil
penalty is no more than one-half the
base penalty amount for a similar
transaction that is not voluntarily self-
disclosed.

OFAC is also clarifying that for non-
egregious transactions under TWEA that
are not voluntarily self-disclosed, the
base amount of the civil penalty shall be
capped at $65,000. The Guidelines
already provide for this by capping base
penalty amounts at the applicable
statutory maximum; this change is
intended simply to clarify this point.
Similarly, OFAC is clarifying that, in
egregious cases, the base penalty
calculation will be based on the
“applicable” statutory maximum, in an
effort to signal that the base penalty in
such cases will differ for transactions
under IEEPA (where the statutory
maximum equals the greater of $250,000
or an amount that is twice the value of
the transaction), TWEA (where the
statutory maximum equals $65,000), or
other applicable statutes.
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OFAGC has also amended the
Guidelines to provide for a penalty of
up to $50,000 for a failure to maintain
records in conformance with the
requirements of OFAC regulations. This
change is intended to ensure that
penalties for a failure to maintain
records are commensurate with
penalties for a failure to comply with a
requirement to furnish information.

The Guidelines are also amended to
make clear that for apparent violations
identified in the Cuba Penalty Schedule,
68 FR 4422, 4429 (Jan. 29, 2003), for
which a civil monetary penalty has been
deemed appropriate, the base penalty
amount shall equal the amount set forth
in the Schedule for such a violation,
except that the base penalty amount
shall be reduced by 50% in cases of
voluntary self-disclosure. This is
intended to clarify the interplay
between the penalty amounts set forth
in the Cuba Penalty Schedule and the
base penalty calculation process set
forth in the Guidelines.

OFAC has eliminated the reference to
the Cuba Travel Service Provider
Circular in Part IV of the Guidelines, as
that Circular has been amended to
include a reference to the Guidelines,
which now govern apparent violations
by licensed Travel Service Providers.

OFAC has also changed references to
“conduct, activity, or transaction” to
“conduct” throughout the Guidelines.
This change is not intended to have
substantive effect, but rather to provide
greater consistency in terminology
within the Guidelines. OFAC
understands the term “conduct” to
encompass ‘“‘activities”” and
“transactions,” and notes the definition
of an “apparent violation” is based on
the term “conduct.”

Finally, in General Factor H,
concerning the timing of the apparent
violation in relation to the imposition of
sanctions, OFAC has changed the word
“soon” to “immediately” so that the
relevant provision reads: “the timing of
the apparent violation in relation to the
adoption of the applicable prohibitions,
particularly if the apparent violation
took place immediately after relevant
changes to the sanctions program
regulations or the addition of a new
name to OFAC’s List of Specially
Designated Nationals and Blocked
Persons (SDN List).” This change is
intended to more accurately reflect the
purpose of General Factor H and to
convey that mitigation as a result of
changes to sanctions program
regulations or additions to the SDN List
is unlikely to be applicable other than
in the time period immediately
following such changes or additions.

List of Subjects in 31 CFR Part 501

Administrative practice and
procedure, Banks, Banking, Insurance,
Money service business, Penalties,
Reporting and recordkeeping
requirements, Securities.

m For the reasons set forth in the
preamble, 31 CFR part 501 is amended
as follows:

PART 501—REPORTING,
PROCEDURES AND PENALTIES
REGULATIONS

m 1. The authority citation for part 501
continues to read as follows:

Authority: 8 U.S.C. 1189; 18 U.S.C. 2332d,
2339B; 19 U.S.C. 3901-3913; 21 U.S.C. 1901
1908; 22 U.S.C. 287c; 22 U.S.C. 2370(a),
6009, 6032, 7205; 28 U.S.C. 2461 note; 31
U.S.C. 321(b); 50 U.S.C. 1701-1706; 50 U.S.C.
App. 1-44.

m 2. Part 501 is amended by revising
Appendix A to Part 501 to read as
follows:

Appendix A to Part 501—Economic
Sanctions Enforcement Guidelines.

Note: This appendix provides a general
framework for the enforcement of all
economic sanctions programs administered
by the Office of Foreign Assets Control
(OFAQ).

1. Definitions

A. Apparent violation means conduct that
constitutes an actual or possible violation of
U.S. economic sanctions laws, including the
International Emergency Economic Powers
Act (IEEPA), the Trading With the Enemy Act
(TWEA), the Foreign Narcotics Kingpin
Designation Act, and other statutes
administered or enforced by OFAC, as well
as Executive orders, regulations, orders,
directives, or licenses issued pursuant
thereto.

B. Applicable schedule amount means:

1. $1,000 with respect to a transaction
valued at less than $1,000;

2. $10,000 with respect to a transaction
valued at $1,000 or more but less than
$10,000;

3. $25,000 with respect to a transaction
valued at $10,000 or more but less than
$25,000;

4. $50,000 with respect to a transaction
valued at $25,000 or more but less than
$50,000;

5. $100,000 with respect to a transaction
valued at $50,000 or more but less than
$100,000;

6. $170,000 with respect to a transaction
valued at $100,000 or more but less than
$170,000;

7. $250,000 with respect to a transaction
valued at $170,000 or more, except that
where the applicable schedule amount as
defined above exceeds the statutory
maximum civil penalty amount applicable to
an apparent violation, the applicable
schedule amount shall equal such applicable
statutory maximum civil penalty amount.

C. OFAC means the Department of the
Treasury’s Office of Foreign Assets Control.

D. Penalty is the final civil penalty amount
imposed in a Penalty Notice.

E. Proposed penalty is the civil penalty
amount set forth in a Pre-Penalty Notice.

F. Regulator means any Federal, State,
local or foreign official or agency that has
authority to license or examine an entity for
compliance with federal, state, or foreign
law.

G. Subject Person means an individual or
entity subject to any of the sanctions
programs administered or enforced by OFAC.

H. Transaction value means the dollar
value of a subject transaction. In export and
import cases, the transaction value generally
will be the domestic value in the United
States of the goods, technology, or services
sought to be exported from or imported into
the United States, as demonstrated by
commercial invoices, bills of lading, signed
Customs declarations, or similar documents.
In cases involving seizures by U.S. Customs
and Border Protection (CBP), the transaction
value generally will be the domestic value as
determined by CBP. If the apparent violation
at issue is a prohibited dealing in blocked
property by a Subject Person, the transaction
value generally will be the dollar value of the
underlying transaction involved, such as the
value of the property dealt in or the amount
of the funds transfer that a financial
institution failed to block or reject. Where the
transaction value is not otherwise
ascertainable, OFAC may consider the market
value of the goods or services that were the
subject of the transaction, the economic
benefit conferred on the sanctioned party,
and/or the economic benefit derived by the
Subject Person from the transaction, in
determining transaction value. For purposes
of these Guidelines, ‘“transaction value” will
not necessarily have the same meaning, nor
be applied in the same manner, as that term
is used for import valuation purposes at 19
CFR 152.103.

I. Voluntary self-disclosure means self-
initiated notification to OFAC of an apparent
violation by a Subject Person that has
committed, or otherwise participated in, an
apparent violation of a statute, Executive
order, or regulation administered or enforced
by OFAC, prior to or at the same time that
OFAGC, or any other federal, state, or local
government agency or official, discovers the
apparent violation or another substantially
similar apparent violation. For these
purposes, “substantially similar apparent
violation”” means an apparent violation that
is part of a series of similar apparent
violations or is related to the same pattern or
practice of conduct. Notification of an
apparent violation to another government
agency (but not to OFAC) by a Subject
Person, which is considered a voluntary self-
disclosure by that agency, may be considered
a voluntary self-disclosure by OFAC, based
on a case-by-case assessment. Notification to
OFAC of an apparent violation is not a
voluntary self-disclosure if: a third party is
required to and does notify OFAC of the
apparent violation or a substantially similar
apparent violation because a transaction was
blocked or rejected by that third party
(regardless of when OFAC receives such
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notice from the third party and regardless of
whether the Subject Person was aware of the
third party’s disclosure); the disclosure
includes false or misleading information; the
disclosure (when considered along with
supplemental information provided by the
Subject Person) is materially incomplete; the
disclosure is not self-initiated (including
when the disclosure results from a suggestion
or order of a federal or state agency or
official); or, when the Subject Person is an
entity, the disclosure is made by an
individual in a Subject Person entity without
the authorization of the entity’s senior
management. Responding to an
administrative subpoena or other inquiry
from, or filing a license application with,
OFAC is not a voluntary self-disclosure. In
addition to notification, a voluntary self-
disclosure must include, or be followed
within a reasonable period of time by, a
report of sufficient detail to afford a complete
understanding of an apparent violation’s
circumstances, and should also be followed
by responsiveness to any follow-up inquiries
by OFAC. (As discussed further below, a
Subject Person’s level of cooperation with
OFAC is an important factor in determining
the appropriate enforcement response to an
apparent violation even in the absence of a
voluntary self-disclosure as defined herein;
disclosure by a Subject Person generally will
result in mitigation insofar as it represents
cooperation with OFAC’s investigation.)

II. Types of Responses to Apparent
Violations

Depending on the facts and circumstances
of a particular case, an OFAC investigation
may lead to one or more of the following
actions:

A. No Action. If OFAC determines that
there is insufficient evidence to conclude
that a violation has occurred and/or, based
on an analysis of the General Factors
outlined in Section III of these Guidelines,
concludes that the conduct does not rise to
a level warranting an administrative
response, then no action will be taken. In
those cases in which OFAC is aware that the
Subject Person has knowledge of OFAC’s
investigation, OFAC generally will issue a
letter to the Subject Person indicating that
the investigation is being closed with no
administrative action being taken. A no-
action determination represents a final
determination as to the apparent violation,
unless OFAC later learns of additional
related violations or other relevant facts.

B. Request Additional Information. If
OFAC determines that additional information
regarding the apparent violation is needed, it
may request further information from the
Subject Person or third parties, including
through an administrative subpoena issued
pursuant to 31 CFR 501.602. In the case of
an institution subject to regulation where
OFAC has entered into a Memorandum of
Understanding (MOU) with the Subject
Person’s regulator, OFAC will follow the
procedures set forth in such MOU regarding
consultation with the regulator. Even in the
absence of an MOU, OFAC may seek relevant
information about a regulated institution
and/or the conduct constituting the apparent
violation from the institution’s federal, state,

or foreign regulator. Upon receipt of
information determined to be sufficient to
assess the apparent violation, OFAC will
decide, based on an analysis of the General
Factors outlined in Section III of these
Guidelines, whether to pursue further
enforcement action or whether some other
response to the apparent violation is
appropriate.

C. Cautionary Letter: If OFAC determines
that there is insufficient evidence to
conclude that a violation has occurred or that
a Finding of Violation or a civil monetary
penalty is not warranted under the
circumstances, but believes that the
underlying conduct could lead to a violation
in other circumstances and/or that a Subject
Person does not appear to be exercising due
diligence in assuring compliance with the
statutes, Executive orders, and regulations
that OFAC enforces, OFAC may issue a
cautionary letter, which may convey OFAC’s
concerns about the underlying conduct and/
or the Subject Person’s OFAC compliance
policies, practices and/or procedures. A
cautionary letter represents a final
enforcement response to the apparent
violation, unless OFAC later learns of
additional related violations or other relevant
facts, but does not constitute a final agency
determination as to whether a violation has
occurred.

D. Finding of Violation: If OFAC
determines that a violation has occurred and
considers it important to document the
occurrence of a violation and, based on an
analysis of the General Factors outlined in
Section III of these Guidelines, concludes
that the Subject Person’s conduct warrants an
administrative response but that a civil
monetary penalty is not the most appropriate
response, OFAC may issue a Finding of
Violation that identifies the violation. A
Finding of Violation may also convey
OFAC’s concerns about the violation and/or
the Subject Person’s OFAC compliance
policies, practices and/or procedures, and/or
identify the need for further compliance
steps to be taken. A Finding of Violation
represents a final enforcement response to
the violation, unless OFAC later learns of
additional related violations or other relevant
facts, and constitutes a final agency
determination that a violation has occurred.
A Finding of Violation will afford the Subject
Person an opportunity to respond to OFAC’s
determination that a violation has occurred
before that determination becomes final. In
the event a Subject Person so responds, the
initial Finding of Violation will not
constitute a final agency determination that
a violation has occurred. In such cases, after
considering the response received, OFAC
will inform the Subject Person of its final
enforcement response to the apparent
violation.

E. Civil Monetary Penalty. If OFAC
determines that a violation has occurred and,
based on an analysis of the General Factors
outlined in Section III of these Guidelines,
concludes that the Subject Person’s conduct
warrants the imposition of a monetary
penalty, OFAC may impose a civil monetary
penalty. Civil monetary penalty amounts will
be determined as discussed in Section V of
these Guidelines. The imposition of a civil

monetary penalty constitutes a final agency
determination that a violation has occurred
and represents a final civil enforcement
response to the violation. OFAC will afford
the Subject Person an opportunity to respond
to OFAC’s determination that a violation has
occurred before a final penalty is imposed.

F. Criminal Referral. In appropriate
circumstances, OFAC may refer the matter to
appropriate law enforcement agencies for
criminal investigation and/or prosecution.
Apparent sanctions violations that OFAC has
referred for criminal investigation and/or
prosecution also may be subject to OFAC
civil penalty or other administrative action.

G. Other Administrative Actions. In
addition to or in lieu of other administrative
actions, OFAC may also take the following
administrative actions in response to an
apparent violation:

1. License Denial, Suspension,
Modification, or Revocation. OFAC
authorizations to engage in a transaction
(including the release of blocked funds)
pursuant to a general or specific license may
be withheld, denied, suspended, modified, or
revoked in response to an apparent violation.

2. Cease and Desist Order. OFAC may
order the Subject Person to cease and desist
from conduct that is prohibited by any of the
sanctions programs enforced by OFAC when
OFAC has reason to believe that a Subject
Person has engaged in such conduct and/or
that such conduct is ongoing or may recur.

III. General Factors Affecting Administrative
Action

As a general matter, OFAC will consider
some or all of the following General Factors
in determining the appropriate
administrative action in response to an
apparent violation of U.S. sanctions by a
Subject Person, and, where a civil monetary
penalty is imposed, in determining the
appropriate amount of any such penalty:

A. Willful or Reckless Violation of Law: a
Subject Person’s willfulness or recklessness
in violating, attempting to violate, conspiring
to violate, or causing a violation of the law.
Generally, to the extent the conduct at issue
is the result of willful conduct or a deliberate
intent to violate, attempt to violate, conspire
to violate, or cause a violation of the law, the
OFAC enforcement response will be stronger.
Among the factors OFAC may consider in
evaluating willfulness or recklessness are:

1. Willfulness. Was the conduct at issue the
result of a decision to take action with the
knowledge that such action would constitute
a violation of U.S. law? Did the Subject
Person know that the underlying conduct
constituted, or likely constituted, a violation
of U.S. law at the time of the conduct?

2. Recklessness. Did the Subject Person
demonstrate reckless disregard for U.S.
sanctions requirements or otherwise fail to
exercise a minimal degree of caution or care
in avoiding conduct that led to the apparent
violation? Were there warning signs that
should have alerted the Subject Person that
an action or failure to act would lead to an
apparent violation?

3. Concealment. Was there an effort by the
Subject Person to hide or purposely obfuscate
its conduct in order to mislead OFAC,
Federal, State, or foreign regulators, or other
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parties involved in the conduct about an
apparent violation?

4. Pattern of Conduct. Did the apparent
violation constitute or result from a pattern
or practice of conduct or was it relatively
isolated and atypical in nature?

5. Prior Notice. Was the Subject Person on
notice, or should it reasonably have been on
notice, that the conduct at issue, or similar
conduct, constituted a violation of U.S. law?

6. Management Involvement. In cases of
entities, at what level within the organization
did the willful or reckless conduct occur?
Were supervisory or managerial level staff
aware, or should they reasonably have been
aware, of the willful or reckless conduct?

B. Awareness of Conduct at Issue: the
Subject Person’s awareness of the conduct
giving rise to the apparent violation.
Generally, the greater a Subject Person’s
actual knowledge of, or reason to know
about, the conduct constituting an apparent
violation, the stronger the OFAC enforcement
response will be. In the case of a corporation,
awareness will focus on supervisory or
managerial level staff in the business unit at
issue, as well as other senior officers and
managers. Among the factors OFAC may
consider in evaluating the Subject Person’s
awareness of the conduct at issue are:

1. Actual Knowledge. Did the Subject
Person have actual knowledge that the
conduct giving rise to an apparent violation
took place? Was the conduct part of a
business process, structure or arrangement
that was designed or implemented with the
intent to prevent or shield the Subject Person
from having such actual knowledge, or was
the conduct part of a business process,
structure or arrangement implemented for
other legitimate reasons that made it difficult
or impossible for the Subject Person to have
actual knowledge?

2. Reason to Know. If the Subject Person
did not have actual knowledge that the
conduct took place, did the Subject Person
have reason to know, or should the Subject
Person reasonably have known, based on all
readily available information and with the
exercise of reasonable due diligence, that the
conduct would or might take place?

3. Management Involvement. In the case of
an entity, was the conduct undertaken with
the explicit or implicit knowledge of senior
management, or was the conduct undertaken
by personnel outside the knowledge of senior
management? If the apparent violation was
undertaken without the knowledge of senior
management, was there oversight intended to
detect and prevent violations, or did the lack
of knowledge by senior management result
from disregard for its responsibility to
comply with applicable sanctions laws?

C. Harm to Sanctions Program Objectives:
the actual or potential harm to sanctions
program objectives caused by the conduct
giving rise to the apparent violation. Among
the factors OFAC may consider in evaluating
the harm to sanctions program objectives are:

1. Economic or Other Benefit to the
Sanctioned Individual, Entity, or Country:
the economic or other benefit conferred or
attempted to be conferred to sanctioned
individuals, entities, or countries as a result
of an apparent violation, including the
number, size, and impact of the transactions

constituting an apparent violation(s), the
length of time over which they occurred, and
the nature of the economic or other benefit
conferred. OFAC may also consider the
causal link between the Subject Person’s
conduct and the economic benefit conferred
or attempted to be conferred.

2. Implications for U.S. Policy: the effect
that the circumstances of the apparent
violation had on the integrity of the U.S.
sanctions program and the related policy
objectives involved.

3. License Eligibility: whether the conduct
constituting the apparent violation likely
would have been licensed by OFAC under
existing licensing policy.

4. Humanitarian activity: whether the
conduct at issue was in support of a
humanitarian activity.

D. Individual Characteristics: the particular
circumstances and characteristics of a
Subject Person. Among the factors OFAC
may consider in evaluating individual
characteristics are:

1. Commercial Sophistication: the
commercial sophistication and experience of
the Subject Person. Is the Subject Person an
individual or an entity? If an individual, was
the conduct constituting the apparent
violation for personal or business reasons?

2. Size of Operations and Financial
Condition: the size of a Subject Person’s
business operations and overall financial
condition, where such information is
available and relevant. Qualification of the
Subject Person as a small business or
organization for the purposes of the Small
Business Regulatory Enforcement Fairness
Act, as determined by reference to the
applicable regulations of the Small Business
Administration, may also be considered.

3. Volume of Transactions: the total
volume of transactions undertaken by the
Subject Person on an annual basis, with
attention given to the apparent violations as
compared with the total volume.

4. Sanctions History: the Subject Person’s
sanctions history, including OFAC’s issuance
of prior penalties, findings of violations or
cautionary, warning or evaluative letters, or
other administrative actions (including
settlements). As a general matter, OFAC will
only consider a Subject Person’s sanctions
history for the five years preceding the date
of the transaction giving rise to the apparent
violation.

E. Compliance Program: the existence,
nature and adequacy of a Subject Person’s
risk-based OFAC compliance program at the
time of the apparent violation, where
relevant. In the case of an institution subject
to regulation where OFAC has entered into
a Memorandum of Understanding (MOU)
with the Subject Person’s regulator, OFAC
will follow the procedures set forth in such
MOU regarding consultation with the
regulator with regard to the quality and
effectiveness of the Subject Person’s
compliance program. Even in the absence of
an MOU, OFAC may take into consideration
the views of federal, state, or foreign
regulators, where relevant. Further
information about risk-based compliance
programs for financial institutions is set forth
in the annex hereto.

F. Remedial Response: the Subject Person’s
corrective action taken in response to the

apparent violation. Among the factors OFAC
may consider in evaluating the remedial
response are:

1. The steps taken by the Subject Person
upon learning of the apparent violation. Did
the Subject Person immediately stop the
conduct at issue?

2. In the case of an entity, the processes
followed to resolve issues related to the
apparent violation. Did the Subject Person
discover necessary information to ascertain
the causes and extent of the apparent
violation, fully and expeditiously? Was
senior management fully informed? If so,
when?

3. In the case of an entity, whether the
Subject Person adopted new and more
effective internal controls and procedures to
prevent a recurrence of the apparent
violation. If the Subject Person did not have
an OFAC compliance program in place at the
time of the apparent violation, did it
implement one upon discovery of the
apparent violations? If it did have an OFAC
compliance program, did it take appropriate
steps to enhance the program to prevent the
recurrence of similar violations? Did the
entity provide the individual(s) responsible
for the apparent violation with additional
training, and/or take other appropriate
action, to ensure that similar violations do
not occur in the future?

4. Where applicable, whether the Subject
Person undertook a thorough review to
identify other possible violations.

G. Cooperation with OFAC: the nature and
extent of the Subject Person’s cooperation
with OFAC. Among the factors OFAC may
consider in evaluating cooperation with
OFAC are:

1. Did the Subject Person voluntarily self-
disclose the apparent violation to OFAC?

2. Did the Subject Person provide OFAC
with all relevant information regarding an
apparent violation (whether or not
voluntarily self-disclosed)?

3. Did the Subject Person research and
disclose to OFAC relevant information
regarding any other apparent violations
caused by the same course of conduct?

4. Was information provided voluntarily or
in response to an administrative subpoena?

5. Did the Subject Person cooperate with,
and promptly respond to, all requests for
information?

6. Did the Subject Person enter into a
statute of limitations tolling agreement, if
requested by OFAC (particularly in situations
where the apparent violations were not
immediately notified to or discovered by
OFAQG, in particularly complex cases, and in
cases in which the Subject Person has
requested and received additional time to
respond to a request for information from
OFAQ)? If so, the Subject Person’s entering
into a tolling agreement will be deemed a
mitigating factor. Note: a Subject Person’s
refusal to enter into a tolling agreement will
not be considered by OFAC as an aggravating
factor in assessing a Subject Person’s
cooperation or otherwise under the
Guidelines.

Where appropriate, OFAC will publicly
note substantial cooperation provided by a
Subject Person.

H. Timing of apparent violation in relation
to imposition of sanctions: the timing of the
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apparent violation in relation to the adoption
of the applicable prohibitions, particularly if
the apparent violation took place
immediately after relevant changes in the
sanctions program regulations or the addition
of a new name to OFAC’s List of Specially
Designated Nationals and Blocked Persons
(SDN List).

I. Other enforcement action: other
enforcement actions taken by federal, state,
or local agencies against the Subject Person
for the apparent violation or similar apparent
violations, including whether the settlement
of alleged violations of OFAC regulations is
part of a comprehensive settlement with
other federal, state, or local agencies.

J. Future Compliance/Deterrence Effect: the
impact administrative action may have on
promoting future compliance with U.S.
economic sanctions by the Subject Person
and similar Subject Persons, particularly
those in the same industry sector.

K. Other relevant factors on a case-by-case
basis: such other factors that OFAC deems
relevant on a case-by-case basis in
determining the appropriate enforcement
response and/or the amount of any civil
monetary penalty. OFAC will consider the
totality of the circumstances to ensure that its
enforcement response is proportionate to the
nature of the violation.

IV. Civil Penalties for Failure To Comply
With a Requirement To Furnish Information
or Keep Records

As a general matter, the following civil
penalty amounts shall apply to a Subject
Person’s failure to comply with a
requirement to furnish information or
maintain records:

A. The failure to comply with a
requirement to furnish information pursuant
to 31 CFR 501.602 may result in a penalty in
an amount up to $20,000, irrespective of
whether any other violation is alleged. Where
OFAC has reason to believe that the apparent
violation(s) that is the subject of the
requirement to furnish information involves
a transaction(s) valued at greater than
$500,000, a failure to comply with a
requirement to furnish information may
result in a penalty in an amount up to
$50,000, irrespective of whether any other
violation is alleged. A failure to comply with
a requirement to furnish information may be
considered a continuing violation, and the
penalties described above may be imposed
each month that a party has continued to fail
to comply with the requirement to furnish
information. OFAC may also seek to have a
requirement to furnish information judicially
enforced. Imposition of a civil monetary
penalty for failure to comply with a
requirement to furnish information does not
preclude OFAC from seeking such judicial
enforcement of the requirement to furnish
information.

B. The late filing of a required report,
whether set forth in regulations or in a
specific license, may result in a civil
monetary penalty in an amount up to $2,500,
if filed within the first 30 days after the
report is due, and a penalty in an amount up
to $5,000 if filed more than 30 days after the
report is due. If the report relates to blocked
assets, the penalty may include an additional

$1,000 for every 30 days that the report is
overdue, up to five years.

C. The failure to maintain records in
conformance with the requirements of
OFAC’s regulations or of a specific license
may result in a penalty in an amount up to
$50,000.

V. Civil Penalties

OFAC will review the facts and
circumstances surrounding an apparent
violation and apply the General Factors for
Taking Administrative Action in Section III
above in determining whether to initiate a
civil penalty proceeding and in determining
the amount of any civil monetary penalty.
OFAC will give careful consideration to the
appropriateness of issuing a cautionary letter
or Finding of Violation in lieu of the
imposition of a civil monetary penalty.

A. Civil Penalty Process

1. Pre-Penalty Notice. If OFAC has reason
to believe that a sanctions violation has
occurred and believes that a civil monetary
penalty is appropriate, it will issue a Pre-
Penalty Notice in accordance with the
procedures set forth in the particular
regulations governing the conduct giving rise
to the apparent violation. The amount of the
proposed penalty set forth in the Pre-Penalty
Notice will reflect OFAC’s preliminary
assessment of the appropriate penalty
amount, based on information then in
OFAC’s possession. The amount of the final
penalty may change as OFAC learns
additional relevant information. If, after
issuance of a Pre-Penalty Notice, OFAC
determines that a penalty in an amount that
represents an increase of more than 10
percent from the proposed penalty set forth
in the Pre-Penalty Notice is appropriate, or if
OFAC intends to allege additional violations,
it will issue a revised Pre-Penalty Notice
setting forth the new proposed penalty
amount and/or alleged violations.

a. In general, the Pre-Penalty Notice will
set forth the following with respect to the
specific violations alleged and the proposed
penalties:

i. Description of the alleged violations,
including the number of violations and their
value, for which a penalty is being proposed;

ii. Identification of the regulatory or other
provisions alleged to have been violated;

iii. Identification of the base category
(defined below) according to which the
proposed penalty amount was calculated and
the General Factors that were most relevant
to the determination of the proposed penalty
amount;

iv. The maximum amount of the penalty to
which the Subject Person could be subject
under applicable law; and

v. The proposed penalty amount,
determined in accordance with the
provisions set forth in these Guidelines.

b. The Pre-Penalty Notice will also include
information regarding how to respond to the
Pre-Penalty Notice including:

i. A statement that the Subject Person may
submit a written response to the Pre-Penalty
Notice by a date certain addressing the
alleged violation(s), the General Factors
Affecting Administrative Action set forth in
Section III of these Guidelines, and any other

information or evidence that the Subject
Person deems relevant to OFAC’s
consideration.

ii. A statement that a failure to respond to
the Pre-Penalty Notice may result in the
imposition of a civil monetary penalty.

2. Response to Pre-Penalty Notice. A
Subject Person may submit a written
response to the Pre-Penalty Notice in
accordance with the procedures set forth in
the particular regulations governing the
conduct giving rise to the apparent violation.
Generally, the response should either agree to
the proposed penalty set forth in the Pre-
Penalty Notice or set forth reasons why a
penalty should not be imposed or, if
imposed, why it should be a lesser amount
than proposed, with particular attention paid
to the General Factors Affecting
Administrative Action set forth in Section III
of these Guidelines. The response should
include all documentary or other evidence
available to the Subject Person that supports
the arguments set forth in the response.
OFAC will consider all relevant materials
submitted.

3. Penalty Notice. If OFAC receives no
response to a Pre-Penalty Notice within the
time prescribed in the Pre-Penalty Notice, or
if following the receipt of a response to a Pre-
Penalty Notice and a review of the
information and evidence contained therein
OFAC concludes that a civil monetary
penalty is warranted, a Penalty Notice
generally will be issued in accordance with
the procedures set forth in the particular
regulations governing the conduct giving rise
to the violation. A Penalty Notice constitutes
a final agency determination that a violation
has occurred. The penalty amount set forth
in the Penalty Notice will take into account
relevant additional information provided in
response to a Pre-Penalty Notice. In the
absence of a response to a Pre-Penalty Notice,
the penalty amount set forth in the Penalty
Notice will generally be the same as the
proposed penalty set forth in the Pre-Penalty
Notice.

4. Referral to Financial Management
Division. The imposition of a civil monetary
penalty pursuant to a Penalty Notice creates
a debt due the U.S. Government. OFAC will
advise Treasury’s Financial Management
Division upon the imposition of a penalty.
The Financial Management Division may
take follow-up action to collect the penalty
assessed if it is not paid within the
prescribed time period set forth in the
Penalty Notice. In addition or instead, the
matter may be referred to the U.S.
Department of Justice for appropriate action
to recover the penalty.

5. Final Agency Action. The issuance of a
Penalty Notice constitutes final agency action
with respect to the violation(s) for which the
penalty is assessed.

B. Amount of Civil Penalty

1. Egregious case. In those cases in which
a civil monetary penalty is deemed
appropriate, OFAC will make a
determination as to whether a case is deemed
“egregious’” for purposes of the base penalty
calculation. This determination will be based
on an analysis of the applicable General
Factors. In making the egregiousness
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determination, OFAC generally will give
substantial weight to General Factors A
(““willful or reckless violation of law”’), B
(““awareness of conduct at issue”’), C (“harm
to sanctions program objectives”) and D
(“individual characteristics™), with particular
emphasis on General Factors A and B. A case
will be considered an ‘“‘egregious case” where
the analysis of the applicable General
Factors, with a focus on those General
Factors identified above, indicates that the
case represents a particularly serious
violation of the law calling for a strong
enforcement response. A determination that
a case is “egregious” will be made by the
Director or Deputy Director.

2. Pre-Penalty Notice. The penalty amount
proposed in a Pre-Penalty Notice shall
generally be calculated as follows, except
that neither the base amount nor the
proposed penalty will exceed the applicable
statutory maximum amount: 6

6 For apparent violations identified in the Cuba
Penalty Schedule, 68 Fed. Reg. 4429 (Jan. 29, 2003),
for which a civil monetary penalty has been
deemed appropriate, the base penalty amount shall

a. Base Category Calculation

i. In a non-egregious case, if the apparent
violation is disclosed through a voluntary
self-disclosure by the Subject Person, the
base amount of the proposed civil penalty in
the Pre-Penalty Notice shall be one-half of
the transaction value, capped at a maximum
base amount of $125,000 per violation
(except in the case of transactions subject to
the Trading With the Enemy Act, in which
case the base amount of the proposed civil
penalty will be capped at the lesser of
$125,000 or one-half of the maximum
statutory penalty under TWEA, which at the
time of publication of these Guidelines
equaled $32,500 per violation).

ii. In a non-egregious case, if the apparent
violation comes to OFAC’s attention by
means other than a voluntary self-disclosure,
the base amount of the proposed civil penalty
in the Pre-Penalty Notice shall be the

equal the amount set forth in the Schedule for such
violation, except that the base penalty amount shall
be reduced by 50% in cases of voluntary self-
disclosure.

“applicable schedule amount,” as defined
above (capped at a maximum base amount of
$250,000 per violation, or, in the case of
transactions subject to the Trading With the
Enemy Act, capped at the lesser of $250,000
or the maximum statutory penalty under
TWEA, which at the time of publication of
these Guidelines equaled a maximum of
$65,000 per violation).

iii. In an egregious case, if the apparent
violation is disclosed through a voluntary
self-disclosure by a Subject Person, the base
amount of the proposed civil penalty in the
Pre-Penalty Notice shall be one-half of the
applicable statutory maximum penalty
applicable to the violation.

iv. In an egregious case, if the apparent
violation comes to OFAC’s attention by
means other than a voluntary self-disclosure,
the base amount of the proposed civil penalty
in the Pre-Penalty Notice shall be the
applicable statutory maximum penalty
amount applicable to the violation.

The following matrix represents the base
amount of the proposed civil penalty for each
category of violation:
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Egregious Case
NO YES
M 3
YES One-Half of One-Half of
Transaction Value Applicable Statutory Maximum
(capped at $125,000 per violation/
Voluntary $32,500 per TWEA violation)
Self-
Disclosure @ 4)
Applicable Schedule Amount Applicable Statutory Maximum
NO {capped at $250,000 per violation/
$65,000 per TWEA violation)

Where the base penalty amount would otherwise exceed the statutory maximum civil

penalty amount applicable to an apparent violation, the base penalty amount shall

equal such applicable statutory maximum amount.

b. Adjustment for Applicable Relevant
General Factors

The base amount of the proposed civil
penalty may be adjusted to reflect applicable
General Factors for Administrative Action set
forth in Section III of these Guidelines. Each
factor may be considered mitigating or
aggravating, resulting in a lower or higher
proposed penalty amount. As a general
matter, in those cases where the following
General Factors are present, OFAC will
adjust the base proposed penalty amount in
the following manner:

i. In cases involving substantial
cooperation with OFAC but no voluntary
self-disclosure as defined herein, including
cases in which an apparent violation is
reported to OFAC by a third party but the
Subject Person provides substantial
additional information regarding the
apparent violation and/or other related
violations, the base penalty amount generally
will be reduced between 25 and 40 percent.
Substantial cooperation in cases involving

voluntary self-disclosure may also be
considered as a further mitigating factor.

ii. In cases involving a Subject Person’s
first violation, the base penalty amount
generally will be reduced up to 25 percent.
An apparent violation generally will be
considered a “first violation” if the Subject
Person has not received a penalty notice or
Finding of Violation from OFAC in the five
years preceding the date of the transaction
giving rise to the apparent violation. A group
of substantially similar apparent violations
addressed in a single Pre-Penalty Notice shall
be considered as a single violation for
purposes of this subsection. In those cases
where a prior penalty notice or Finding of
Violation within the preceding five years
involved conduct of a substantially different
nature from the apparent violation at issue,
OFAC may consider the apparent violation at
issue a “first violation.” In determining the
extent of any mitigation for a first violation,
OFAC may consider any prior OFAC
enforcement action taken with respect to the
Subject Person, including any cautionary,

warning or evaluative letters issued, or any
civil monetary settlements entered into with
OFAC.

In all cases, the proposed penalty amount
will not exceed the applicable statutory
maximum.

In cases involving a large number of
apparent violations, where the transaction
value of all apparent violations is either
unknown or would require a
disproportionate allocation of resources to
determine, OFAC may estimate or extrapolate
the transaction value of the total universe of
apparent violations in determining the
amount of any proposed civil monetary
penalty.

3. Penalty Notice. The amount of the
proposed civil penalty in the Pre-Penalty
Notice will be the presumptive starting point
for calculation of the civil penalty amount in
the Penalty Notice. OFAC may adjust the
penalty amount in the Penalty Notice based
on:

a. Evidence presented by the Subject
Person in response to the Pre-Penalty Notice,
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or otherwise received by OFAC with respect
to the underlying violation(s); and/or

b. Any modification resulting from further
review and reconsideration by OFAC of the
proposed civil monetary penalty in light of
the General Factors for Administrative
Action set forth in Section III above.

In no event will the amount of the civil
monetary penalty in the Penalty Notice
exceed the proposed penalty set forth in the
Pre-Penalty Notice by more than 10 percent,
or include additional alleged violations,
unless a revised Pre-Penalty Notice has first
been sent to the Subject Person as set forth
above. In the event that OFAC determines
upon further review that no penalty is
appropriate, it will so inform the Subject
Person in a no-action letter, a cautionary
letter, or a Finding of Violation.

C. Settlements

A settlement does not constitute a final
agency determination that a violation has
occurred.

1. Settlement Process. Settlement
discussions may be initiated by OFAC, the
Subject Person or the Subject Person’s
authorized representative. Settlements
generally will be negotiated in accordance
with the principles set forth in these
Guidelines with respect to appropriate
penalty amounts. OFAGC may condition the
entry into or continuation of settlement
negotiations on the execution of a tolling
agreement with respect to the statute of
limitations.

2. Settlement Prior to Issuance of Pre-
Penalty Notice. Where settlement discussions
occur prior to the issuance of a Pre-Penalty
Notice, the Subject Person may request in
writing that OFAC withhold issuance of a
Pre-Penalty Notice pending the conclusion of
settlement discussions. OFAC will generally
agree to such a request as long as settlement
discussions are continuing in good faith and
the statute of limitations is not at risk of
expiring.

3. Settlement Following Issuance of Pre-
Penalty Notice. If a matter is settled after a

OFAC RISk MATRIX

Pre-Penalty Notice has been issued, but
before a final Penalty Notice is issued, OFAC
will not make a final determination as to
whether a sanctions violation has occurred.
In the event no settlement is reached, the
period specified for written response to the
Pre-Penalty Notice remains in effect unless
additional time is granted by OFAC.

4. Settlements of Multiple Apparent
Violations. A settlement initiated for one
apparent violation may also involve a
comprehensive or global settlement of
multiple apparent violations covered by
other Pre-Penalty Notices, apparent
violations for which a Pre-Penalty Notice has
not yet been issued by OFAC, or previously
unknown apparent violations reported to
OFAC during the pendency of an
investigation of an apparent violation.

Annex

The following matrix can be used by
financial institutions to evaluate their
compliance programs:

Low

Moderate

High

Stable, well-known customer base in a localized

environment.

Few high-risk customers; these may include
nonresident aliens, foreign customers (includ-
ing accounts with U.S. powers of attorney),

and foreign commercial customers.

No overseas branches and no correspondent

accounts with foreign banks.

No electronic services (e.g., e-banking) offered,
or products available are purely informational

or non-transactional.

Limited number of funds transfers for customers
and non-customers, limited third-party trans-

actions, and no international funds transfers.

No other types of international transactions,
such as trade finance, cross-border ACH, and

management of sovereign debt.

No history of OFAC actions. No evidence of ap-
parent violation or circumstances that might

lead to a violation.

Management has fully assessed the institution’s
level of risk based on its customer base and
product lines. This understanding of risk and
strong commitment to OFAC compliance is
satisfactorily communicated throughout the or-
ganization.

The board of directors, or board committee, has

approved an OFAC compliance program that
includes policies, procedures, controls, and
information systems that are adequate, and
consistent with the institution’s OFAC risk pro-
file.

Staffing levels appear adequate to properly exe-
cute the OFAC compliance program.

Authority and accountability for OFAC compli-
ance are clearly defined and enforced, includ-
ing the designation of a qualified OFAC offi-
cer.

Customer base changing due to branching,
merger, or acquisition in the domestic mar-
ket.

A moderate number of high-risk customers ....

Overseas branches or correspondent ac-
counts with foreign banks.

The institution offers limited electronic (e.g.,
e-banking) products and services.

A moderate number of funds transfers, mostly
for customers. Possibly, a few international
funds transfers from personal or business
accounts.

Limited other types of international trans-
actions.

A small number of recent actions (i.e., actions
within the last five years) by OFAC, includ-
ing notice letters, or civil money penalties,
with evidence that the institution addressed
the issues and is not at risk of similar viola-
tions in the future.

Management exhibits a reasonable under-
standing of the key aspects of OFAC com-
pliance and its commitment is generally
clear and satisfactorily communicated
throughout the organization, but it may lack
a program appropriately tailored to risk.

The board has approved an OFAC compli-
ance program that includes most of the ap-
propriate policies, procedures, controls, and
information systems necessary to ensure
compliance, but some weaknesses are
noted.

Staffing levels appear generally adequate, but
some deficiencies are noted.

Authority and accountability are defined, but
some refinements are needed. A qualified
OFAC officer has been designated.

A large, fluctuating client base in an inter-
national environment.

A large number of high-risk customers.

Overseas branches or multiple correspondent
accounts with foreign banks.

The institution offers a wide array of elec-
tronic (e.g., e-banking) products and serv-
ices (i.e., account transfers, e-bill payment,
or accounts opened via the Internet).

A high number of customer and non-customer
funds transfers, including international
funds transfers.

A high number of other types of international
transactions.

Multiple recent actions by OFAC, where the
institution has not addressed the issues,
thus leading to an increased risk of the in-
stitution undertaking similar violations in the
future.

Management does not understand, or has
chosen to ignore, key aspects of OFAC
compliance risk. The importance of compli-
ance is not emphasized or communicated
throughout the organization.

The board has not approved an OFAC com-
pliance program, or policies, procedures,
controls, and information systems are sig-
nificantly deficient.

Management has failed to provide appropriate
staffing levels to handle workload.

Authority and accountability for compliance
have not been clearly established. No
OFAC compliance officer, or an unqualified
one, has been appointed. The role of the
OFAC officer is unclear.
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OFAC Risk MATRIX—Continued

Low

Moderate

High

Training is appropriate and effective based on
the institution’s risk profile, covers applicable
personnel, and provides necessary up-to-date
information and resources to ensure compli-
ance.

The institution employs strong quality control
methods.

Training is conducted and management pro-
vides adequate resources given the risk
profile of the organization; however, some
areas are not covered within the training
program.

The institution employs limited quality control
methods.

Training is sporadic and does not cover im-
portant regulatory and risk areas or is non-
existent.

The institution does not employ quality control
methods.

Dated: November 2, 2009.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. E9—-26754 Filed 11-6—09; 8:45 am]
BILLING CODE 4811-45-P

ARMED FORCES RETIREMENT HOME
38 CFR Part 200

[Docket No. AFRH 2009-01]

RIN 3030-ZA00

Compliance with the National
Environmental Policy Act

AGENCY: Armed Forces Retirement
Home.

ACTION: Final rule.

SUMMARY: The Armed Forces Retirement
Home (AFRH) has developed
regulations establishing policy and
assigning responsibilities for
implementing the National
Environmental Policy Act (NEPA) of
1969, related laws, executive orders,
and regulations in the decision-making
process of the AFRH. These regulations
have been developed to comply with
Section 103 of 42 U.S.C. 4321.

DATES: Effective November 9, 2009.

FOR FURTHER INFORMATION CONTACT: Joe
Woo, Master Planner, (202) 730-3445.

SUPPLEMENTARY INFORMATION: This rule
is not a major rule for the purposes of
Executive Order 12866. As required by
the Regulatory Flexibility Act, AFRH
certifies that these rules will not have a
significant impact on small business
entities.

These rules set out environmental
policy for the Armed Forces Retirement
Home (AFRH) and provide direction for
carrying out the procedural
requirements of the National
Environmental Policy Act. These
regulations were developed to comply
with Section 103 of 42 U.S.C. 4321.
These rules were published for public
comment in the Federal Register
(August 27, 2009, 74 FR 43649) and no
comments were received.

List of Subjects in 38 CFR Part 200

Armed forces, Environmental
protection, Retirement.
m For the reasons stated in the preamble,
the Armed Forces Retirement Home
(AFRH) establishes 38 CFR Chapter II
consisting of Part 200 to read as follows:

CHAPTER II—ARMED FORCES
RETIREMENT HOME

PART 200—COMPLIANCE WITH THE
NATIONAL ENVIRONMENTAL POLICY
ACT

Sec.
200.1
200.2

Purpose.

Background.

200.3 Responsibilities.

200.4 Implementation of NEPA and related
authorities.

200.5 Coordination with other authorities.

200.6 Public involvement.

200.7 Cooperating agencies.

200.8 AFRH participation in NEPA
compliance by other agencies.

Appendix A to Part 200—Categorical
Exclusions

Appendix B to Part 200—The Action
Requiring an Environmental Assessment

Appendix C to Part 200—Actions Requiring
Environmental Impact Statement

Authority: 24 U.S.C. 401, et seq.

§200.1 Purpose.

These regulations set out AFRH
environmental policy and provide
direction for carrying out the procedural
requirements of the National
Environmental Policy Act (NEPA) and
related legal authorities.

§200.2 Background.

(a) The NEPA and the Council on
Environmental Quality regulations
implementing the procedural
requirements of NEPA (40 CFR 1500
through 1508, hereinafter, the CEQ
regulations) require that each Federal
agency consider the impact of its actions
on the human environment and
prescribe procedures to be followed.
Other laws, executive orders, and
regulations provide related direction.
NEPA establishes and AFRH adopts as
policy that as a Federal agency, AFRH
will: Use all practicable means,
consistent with other essential

considerations of national policy, to
improve and coordinate Federal plans,
functions, programs, and resources to
the end that the Nation may:

(1) Fulfill the responsibilities of each
generation as trustee of the environment
for succeeding generations;

(2) Assure for all Americans safe,
healthful, productive, and esthetically
and culturally pleasing surroundings;

(3) Attain the widest range of
beneficial uses of the environment
without degradation, risk to health or
safety, or other undesirable and
unintended consequences;

(4) Preserve important historic,
cultural, and natural aspects of our
national heritage, and maintain,
wherever possible, an environment
which supports diversity, and variety of
individual choice;

(5) Achieve a balance between
population and resource use which will
permit high standards of living and a
wide sharing of life’s amenities; and

(6) Enhance the quality of renewable
resources and approach the maximum
attainable recycling of depletable
resources.

(b) As an important means of carrying
out this policy, AFRH will analyze and
consider the impacts of its proposed
actions (activities, programs, projects,
legislation) and any reasonable
alternatives on the environment, and on
the relationship of people with the
environment. This analysis is to be
undertaken early in planning any such
action, as an aid to deciding whether the
action will go forward, and if so how.
Consideration must be given to
reasonable alternative means of
achieving the purpose and need for the
proposed action, and to the alternative
of not taking the proposed action. The
analysis is to be completed, and used to
inform the decision maker and make the
public aware of the action’s potential
impacts, before the decision is made
about whether and how to proceed with
the action. Relevant environmental
documents, comments, and responses
regarding the proposal will accompany
the proposal and be presented to the
AFRH decision maker for their
consideration.
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(c) NEPA also requires and AFRH will
ensure that, to the fullest extent
possible, analyses and consultations
required by other environmental laws be
coordinated with those required under
NEPA, to reduce redundancy,
paperwork, time, and cost.

(d) The AFRH is an independent
Federal agency that provides residence
and related services for certain retired
and former members of the Armed
Forces. The AFRH has property in
Washington, DC and Gulfport, MS.

(e) This part contains AFRH’s general
policy regarding NEPA implementation
and sets out AFRH procedures that
supplement the CEQ regulations for
meeting NEPA requirements. It also
assigns responsibilities to the Chief
Operating Officer (COO) for the AFRH
and the Master Planner. These
regulations provide further detail
regarding the conduct of NEPA impact
analyses.

§200.3 Responsibilities.

(a) The COO is the AFRH NEPA
official responsible for compliance with
NEPA for AFRH actions. The COO also
provides the AFRH’s views on other
agencies’ environmental impact
statements (EIS).

(b) The Master Planner is the point of
contact for information on: AFRH NEPA
documents; NEPA oversight activities;
and review of other agencies’ EISs and
NEPA documents.

(c) The AFRH’s assigned counsel is
the point of contact for legal questions
involving environmental matters.

§200.4 Implementation of NEPA and
related authorities.

(a) Classification of AFRH actions. (1)
All AFRH proposed actions typically
fall into one of the following three
classes, in terms of requirements for
review under NEPA: Categorical
exclusions, environmental assessments,
and environmental impact statements.

(2) The Master Planner, is responsible
for classifying proposed actions and
undertaking the level of analysis,
consultation, and review appropriate to
each.

(b) Categorical Exclusions (CATEX).
(1) A categorical exclusion (CATEX) is
a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment, except under
extraordinary circumstances (42 CFR
1508.4). Because they lack the potential
for effect, they do not require detailed
analysis or documentation under NEPA.

(i) Determining when to use a CATEX
(screening criteria). To use a CATEX,
the proponent must satisfy the following
three screening conditions:

(A) The action has not been
segmented. Determine that the action
has not been segmented to meet the
definition of a CATEX. Segmentation
can occur when an action is broken
down into small parts in order to avoid
the appearance of significance of the
total action. An action can be too
narrowly defined, minimizing potential
impacts in an effort to avoid a higher
level of NEPA documentation. The
scope of an action must include the
consideration of connected, cumulative,
and similar actions.

(B) No exceptional circumstances
exist. Determine if the action involves
extraordinary circumstances that would
preclude the use of a CATEX (see
paragraphs (b)(1)(ii)(A) through (xiv) of
this section).

(C) One (or more) CATEX (See
Appendix A to Part 200) encompasses
the proposed action. Identify a CATEX
(or multiple CATEXs) that potentially
encompasses the proposed action. If no
CATEX is appropriate, and the project is
not exempted by statute or emergency
provisions, an EA or an EIS must be
prepared, before a proposed action may
proceed.

(ii) Extraordinary circumstances that
preclude the use of a CATEX are:

(A) Reasonable likelihood of
significant effects on public health,
safety, or the environment.

(B) Reasonable likelihood of
significant environmental effects (direct,
indirect, and cumulative).

(C) Imposition of uncertain or unique
environmental risks.

(D) Greater scope or size than is
normal for this category of action.

(E) Reportable releases of hazardous
or toxic substances as specified in 40
CFR part 302.

(F) Releases of petroleum, oils, and
lubricants, application of pesticides and
herbicides, or where the proposed
action results in the requirement to
develop or amend a Spill Prevention,
Control, or Countermeasures Plan.

(G) When a review of an action
reveals that air emissions exceed de
minimis levels or otherwise that a
formal Clean Air Act conformity
determination is required.

(H) Reasonable likelihood of violating
any Federal, State, or local law or
requirements imposed for the protection
of the environment.

(I) Unresolved effect on
environmentally sensitive resources, as
defined in paragraph (b)(1)(iii) of this
section.

(J) Involving effects on the quality of
the environment that are likely to be
highly controversial.

(K) Involving effects on the
environment that are highly uncertain,

involve unique or unknown risks, or are
scientifically controversial.

(L) Establishes a precedent (or makes
decisions in principle) for future or
subsequent actions that are reasonably
likely to have a future significant effect.

(M) Potential for degradation of
already existing poor environmental
conditions. Also, initiation of a
degrading influence, activity, or effect in
areas not already significantly modified
from their natural condition.

(N) Introduction/employment of
unproven technology.

(iii) If a proposed action would
adversely affect “environmentally
sensitive” resources, unless the impact
has been resolved through another
environmental process (e.g., CZMA,
NHPA, CWA, etc.) a CATEX cannot be
used. Environmentally sensitive
resources include:

(A) Listed or proposed Federally
listed, threatened, or endangered
species or their designated or proposed
critical habitats.

(B) Properties listed or eligible for
listing on the National Register of
Historic Places.

(C) Areas having special designation
or recognition such as prime or unique
agricultural lands; coastal zones;
designated wilderness or wilderness
study areas; wild and scenic rivers;
National Historic Landmarks
(designated by the Secretary of the
Interior); 100-year floodplains;
wetlands; sole source aquifers (potential
sources of drinking water); National
Wildlife Refuges; National Parks; areas
of critical environmental concern; or
other areas of high environmental
sensitivity.

(iv) The use of a CATEX does not
relieve the proponent from compliance
with other statutes, such as RCRA, or
consultations under the Endangered
Species Act or the NHPA. Such
consultations may be required to
determine the applicability of the
CATEX screening criteria.

(v) For those CATEXs that require
documentation, a brief (one to two
sentences) presentation of conclusions
reached during screening should be
included with the checklist. Checklists
may be obtained from the Master
Planner at 3700 North Capitol Street,
NW., Washington, DC 20011.

(2) AFRH recognizes two types of
CATEX:

(i) CATEX—does not require
documentation unless the Master
Planner determines that an
extraordinary circumstance may exist,
whereupon a CATEX—requires
documentation must be prepared (see
below). The likelihood of such a
circumstance is judged to be so low that
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no specific environmental document is
typically required.

(i) CATEX—requires documentation
that involves a cursory review to ensure
that no extraordinary circumstances
exist. For an action falling into such a
category, a CATEX requiring
documentation is completed to support
a determination by the Master Planner,
as to whether the action needs further
review under NEPA. A CATEX
documentation is developed and
maintained by the Master Planner.

(3) CATEXs requiring and not
requiring documentation are listed in
Appendix A of these regulations.

(c) Environmental Assessment (EA).
(1) An Environmental Assessment (EA)
is a concise public document prepared
by or on behalf of AFRH that assists
AFRH in deciding whether or not there
may be significant effects requiring a
more detailed Environmental Impact
Statement. Actions typically requiring
preparation of an EA are found in
Appendix B to Part 200.

(2) The analysis required for an EA
leads either to a Finding of No
Significant Impact (FONSI) or a Notice
of Intent (NOI) to prepare an
Environmental Impact Statement. AFRH
will prepare a FONSI in accordance
with 40 CFR 1508.13, if the agency
determines on the basis of the EA that
there are no significant environmental
effects and therefore, there is no need to
prepare an Environmental Impact
Statement. AFRH shall make the FONSI
available to the affected public as
specified in § 1506.6. Under certain
limited circumstances, AFRH shall
make the finding of no significant
impact available for public review for 30
days before the agency makes its final
determination whether to prepare an
environmental impact statement and
before the action may begin. The
circumstances are:

(i) The proposed action is, or is
closely similar to, one which normally
requires the preparation of an
environmental impact statement;

(ii) The nature of the proposed action
is one without precedent; or

(iii) There is controversy associated
with the environmental effects of the
proposed action.

(d) Environmental Impact Statement
(EIS). (1) An Environmental Impact
Statement (EIS) is a detailed analysis
and report, that presents the
environmental effects of a proposed
action and its reasonable alternatives.
An EIS is prepared for any AFRH action
that may have significant effects on the
quality of the human environment. A
Notice of Intent will be prepared and
published in the Federal Register as
soon as practicable after deciding to

prepare an EIS. When a lengthy period
of time will elapse between the decision
to prepare the EIS and preparation of
the EIS, the notice of intent should be
published at a reasonable time prior to
preparing the EIS.

(2) Certain AFRH actions are likely to
have significant effects on the quality of
the human environment, and hence
typically require an EIS. These classes
of action are listed in Appendix C to
Part 200.

(3) When it appears that the action is
likely to have significant effects on the
quality of the human environment,
AFRH will prepare an EIS. An action
that typically requires an EIS is found
in Appendix C to Part 200. An EA may
be prepared to aid in deciding whether
an EIS is needed, or the responsible
official may decide to prepare an EIS
without preparing an EA.

(4) Direction for preparing,
circulating, finalizing, and using an EIS
in decision making is found in the CEQ
Regulations (40 CFR Parts 1500-1508).

(e) Supplemental statements. If an EA
or an EIS has been completed and the
AFRH goes to implement the action, but
no action has been taken within four
years of the completion of the EA or EIS,
the AFRH will review the document to
determine if circumstances have
changed that would warrant a
supplement to the original document. A
supplemental statement will be
provided to the decision maker to
inform the decisions on whether and
how to proceed with the proposed
action and be maintained with the
previous EA or EIS and related records
for the proposed action.

(f) Using NEPA in decision making.
(1) Compliance with NEPA and related
authorities will begin at the earliest
point in planning any action, when the
widest reasonable range of alternatives
is open for consideration.

(2) The NEPA review process will be
carried out in coordination with
continued planning.

(3) All personnel involved in
planning actions should view NEPA
review as part of effective planning, not
as a mere documentation requirement.

(4) Outside agencies, State and local
governments, Indian Tribes, and the
public will whenever practicable be
afforded reasonable opportunities to
participate in the NEPA process.

(5) The results of NEPA review will be
fully considered by each AFRH
decision-maker before making a
decision on an action subject to such
review and the alternatives considered
by the decision-maker will be
encompassed within the range of
alternatives for the action.

(6) AFRH will ensure relevant
environmental documents, comments,
and responses are part of the record in
formal rulemaking or adjudicatory
proceedings.

(7) Executives and other employees
responsible for aspects of NEPA review
will be held accountable for the
performance of such responsibilities,
through performance reviews and other
administrative mechanisms.

§200.5 Coordination with other
authorities.

(a) To the maximum extent feasible,
NEPA review shall be coordinated with
review of proposed actions under other
environmental legal authorities,
including but not limited to the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA); the National Historic
Preservation Act (NHPA); the
Endangered Species Act (ESA);
Executive Orders 11988, 11990, and
13006; and other applicable authorities.

(b) In effecting such coordination,
responsible AFRH officials will ensure
that the substantive and procedural
requirements of other environmental
authorities are met, together with the
requirements of NEPA. It will be
explicitly understood that compliance
with NEPA does not substitute for
compliance with other environmental
authorities, nor does compliance with
such other authority substitute for
compliance with NEPA.

§200.6 Public involvement.

(a) As part of its system for NEPA
compliance, the COO and the Master
Planner shall provide for levels and
kinds of public involvement appropriate
to the proposed action and its likely
effects.

(b) Where a related authority provides
specific procedures for public
involvement, the responsible AFRH
official shall ensure that such
procedures where practicable in the
process of NEPA review.

(c) Public involvement in the AFRH
NEPA process shall have as its purpose
the full disclosure of AFRH actions and
alternatives to the public, within the
constraints of AFRH program
authorities, and giving the public a full
opportunity to comment on the
environmental effects of AFRH
proposals.

(d) Pursuant to Executive Order
12898, special efforts will be made to
involve members of potentially affected
low-income and minority communities
in NEPA review and decision-making.
Such efforts may include, but are not
limited to, special programs of
community outreach, including cross-
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cultural programs, translations of
pertinent documents, and ensuring that
translators are available at public
meetings.

(e) Information pertaining to AFRH
actions and/or NEPA documentation
can be obtained through the Master
Planner at 3700 North Capital Street,
NW, Washington, DC 20011.

§200.7 Cooperating agencies.

(a) Federal agencies with jurisdiction
by law will be invited to serve as
cooperating agencies and Federal
agencies with special expertise may be
invited to serve as cooperating agencies
in the conduct of NEPA review of an
AFRH proposed action.

(b) The responsible AFRH official will
invite other Tribal, State, and local
agencies to serve as cooperating
agencies with subject matter jurisdiction
or special expertise in the conduct of
NEPA review of an AFRH proposed
action.

§200.8 AFRH participation in NEPA
compliance by other agencies.

(a) AFRH may participate in the
NEPA process as a cooperating agency
for another lead agency’s project, or as
a commenter/reviewer of another
agency’s NEPA document. AFRH may
also participate in environmental
studies carried out by non-Federal
parties (for example, a local government
conducting studies under a State
environmental policy law) where such
studies are relevant to AFRH’s interests
or may be incorporated by AFRH into its
own studies under NEPA. Where AFRH
will be responsible for a decision on a
project that is the subject of such a
study, and has the authority to do so,
AFRH will ensure that the study and its
resulting documents meet the standards
set forth in these regulations in
coordination with the COO.

(b) As a cooperating agency, AFRH
participates in the NEPA process as
requested by the lead agency, in
accordance with 40 CFR 1501.6 of the
CEQ regulations. Tasks may include
participating in meetings and providing
specific information relevant to the
matters over which it has jurisdiction by
law or expertise.

(c) AFRH comments shall be prepared
in consultation with, or by, the Master
Planner.

(d) The responsible AFRH official
may provide comments and/or reviews
of another agency’s NEPA documents,
and/or other Federal and State
environmental documents.

(e) AFRH comments shall be provided
in accordance with 40 CFR 1503.3.

Appendix A to Part 200—Categorical
Exclusions

A.1 Purpose

The purpose of Categorical Exclusions
(CATEXs) is to limit extensive NEPA analysis
to those actions that may be major Federal
actions significantly affecting the quality of
the human environment, thus saving time,
effort, and taxpayer dollars.

A.2 Definition

An action is categorically excluded from
the requirement to prepare an EA or an EIS
if it meets the following definition:

“Categorical exclusion”” means a category
of actions which do not individually or
cumulatively have a significant effect on the
human environment and which have been
found to have no such effect in procedures
adopted by a Federal agency in
implementation of these regulations and for
which, therefore, neither an environmental
assessment nor an environmental impact
statement is required. An agency may decide
in its procedures or otherwise, to prepare
environmental assessments for the reasons
stated in § 1508.9 even though it is not
required to do so. Any procedures under this
section shall provide for extraordinary
circumstances in which a normally excluded
action may have a significant environmental
effect. (40 CFR 1508.4)

AFRH has identified two types of CATEXs:
(1) The CATEX, which does not require
documentation and requires completion of an
environmental checklist.

A.3 CATEXs—Requires No Documentation

The following CATEXs require no
documentation.

A.3(a) Granting a lease (i.e., outlease), an
easement, license, permit (i.e., licenses to
Federal entities), or other arrangements for
Federal or non-Federal use of AFRH
controlled real property, where such use will
remain substantially the same in scope and
intensity.

A.3(b) Extensions or renewals of leases,
licenses or permits (i.e., licenses to Federal
entities) or succeeding leases, easements,
licenses or permits whether AFRH is acting
as grantor or grantee and there is no change
in use of the facility.

A.3(c) Repair and alteration projects
involving, but not adversely affecting,
properties listed on or eligible for the
National Register of Historic Places.

A.3(d) Repair to or replacement in kind of
equipment or components in AFRH-
controlled facilities without change in
location, e.g. HVAC, electrical distribution
systems, windows, doors or roof.

A.3(e) Disposal or other disposition of
claimed or unclaimed personal property of
deceased persons.

A.3(f) Supportive services that include
health care and housing services, permanent
housing placement, day care, nutritional
services, collection of payment for services,
short-term payments for rent/mortgage/utility
costs, and assistance in gaining access to
local, State, and Federal government benefits
and services.

A.3(g) Normal personnel, fiscal, and
administrative activities involving civilian

personnel (recruiting, processing, paying,
and records keeping).

A.3(h) Routine or minor facility
maintenance, custodial, and groundskeeping
activities such as window washing, lawn
mowing, trash collecting, and snow removal
that do not involve environmentally sensitive
areas (such as eroded areas, wetlands,
cultural sites, or areas with endangered/
threatened species).

A.3(i) Environmental Site Assessment
activities under RCRA and CERCLA;

A.3(j) Geological, geophysical,
geochemical, and engineering surveys and
mapping, including the establishment of
survey marks;

A.3(k) Installation and operation of
ambient air and noise monitoring equipment
that does not include constructing or erecting
towers;

A.3(1) Routine procurement of goods and
services (complying with applicable
procedures for sustainable or “green”
procurement) to support operations and
infrastructure, including routine utility
services and contracts.

A.3(m) Routine movement/relocations of
residents on site.

A.4 CATEXs Requiring Documentation

The following are categorical exclusions
that require preparation of a checklist to
ensure that no extraordinary circumstances
exist that would require preparation of an EA
or EIS. Checklists may be obtained from the
Master Planner at 3700 North Capitol Street,
NW., Washington, DC 20011.

A.4(a) Expansion or improvement of an
existing facility where all of the following
conditions are met:

A.4(a)(1) The structure and proposed use
are substantially in compliance with local
planning and zoning and any applicable
State or Federal requirements;

A.4(a)(2) The proposed use will only
slightly increase the number of motor
vehicles at the facility;

A.4(a)(3) The site and the scale of
construction are consistent with those of
existing adjacent or nearby buildings; and

A.4(a)(4) There is no evidence of
environmental controversy.

A.4(b) Transfer or disposal of real property
to State or local agencies for preservation or
protection of wildlife conservation and
historic monument purposes.

A.4(c) Disposal of fixtures, related personal
property, demountable structures, and
transmission lines in accordance with
management requirements.

A.4(d) Disposal of properties where the
size, area, topography, and zoning are similar
to existing surrounding properties and/or
where current and reasonable anticipated
uses are or would be similar to current
surrounding uses (e.g., commercial store in a
commercial strip, warehouse in an urban
complex, office building in downtown area,
row house or vacant lot in an urban area).

A.4(e) Demolition, removal and disposal of
debris from the demolition or improvement
of buildings and other structures neither on
nor eligible for listing on the National
Register of Historic Places and when under
applicable regulations (i.e., removal of
asbestos, polychlorinated biphenyls (PCBs),
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and other hazardous material) when other
environmental laws and regulations will be
satisfied prior to the of demolition, removal
and disposal.

A.4(f) Relocations and realignments of
employees and/or residents from one
geographic area to another that: Fall below
the thresholds for reportable actions and do
not involve related activities such as
construction, renovation, or demolition
activities that would otherwise require an EA
or an EIS to impellent. This includes
reorganization and reassignments with no
changes in employee and/or resident status,
and routine administrative reorganizations
and consolidations.

Appendix B to Part 200—The Action
Requiring an Environmental
Assessment

The following actions are not considered to
be major Federal actions significantly
affecting the quality of the human
environment and, therefore, require an
Environmental Impact Statement (EIS) nor
are considered a categorical exclusion as
defined in these regulations and would
require the preparation of an Environmental
Assessment (EA):

B.1 Construction on previously disturbed
property where there is the potential for an
increase in traffic and people.

Appendix C to Part 200—Actions
Requiring Environmental Impact
Statement

The following actions are considered to be
major Federal actions significantly affecting
the quality of the human environment, and
therefore must be the subjects of EIS, as
indicates may have significant environmental
effects:

C.1 Acquisition of space by Federal
construction or lease construction, or
expansion or improvement of an existing
facility, where one or more of the following
applies:

C.1(a) The structure and/or proposed use
are not substantially consistent with local
planning and zoning or any applicable State
or Federal requirements.

C.1(b) The proposed use will substantially
increase the number of motor vehicles at the
facility.

C.1(c) The site and scale of construction
are not consistent with those of existing
adjacent or nearby buildings.

C.1(d) There is evidence of current or
potential environmental controversy.

C.2 Space acquisition programs projected
for a substantial geographical area (e.g., a
metropolitan area) for a 3-to-5-year period or
greater (Note: a Programmatic EIS is often
appropriate here, from which subsequent
EISs and EAs can be tiered).

Dated: October 28, 2009.
Timothy Cox,
Chief Operating Officer.
[FR Doc. E9-26376 Filed 11-6—09; 8:45 am]
BILLING CODE 8250-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-0OAR-2009-0042; FRL-8902-6]

Revisions to the Arizona State
Implementation Plan, Maricopa County
Air Quality Department and Maricopa
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Maricopa County Air Quality
Department (MCAQD) portion of the
Arizona State Implementation Plan
(SIP). These revisions concern PM—10
emissions from open outdoor fires and
indoor fireplaces at commercial and
institutional establishments, primary
and secondary MCAQD ambient air
quality standards, and residential
woodburning devices. We are approving
local rules under the Clean Air Act as
amended in 1990 (CAA or the Act).
DATES: This rule is effective on January
8, 2010 without further notice, unless
EPA receives adverse comments by
December 9, 2009. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2009-0042, by one of the
following methods:

o Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e E-mail: steckel.andrew@epa.gov.

e Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)

or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Alfred Petersen, EPA Region IX, (415)
947-4118, petersen.alfred@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What are the purposes of the submitted
rule revisions?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA recommendation to further improve
arule.
E. Public comment and final action.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules we are
approving with the dates that the rules
were amended by the local air agencies
and submitted by the Arizona
Department of Environmental Quality
(ADEQ).
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TABLE 1—SUBMITTED RULES
. . Revised .
Local agency Ordinance or rule No. Rule title ;)(\jlgaetedor Submitted

MCAQD ....cceevivriees Rule 314 ... Open Outdoor Fires and Indoor Fireplaces at Commercial and In- 03/12/08 07/10/08
stitutional Establishments. Revised

MCAQD .....ccceevreeenne Rule 510 .......cceeeeee Air Quality Standards ..o 11/01/06 06/07/07
Adopted

MC s Ordinance P-26 ........ Residential Woodburning Restriction Ordinance ...........c.cccocceeveeene 03/26/08 07/10/08
Revised

On January 11, 2009, the submittal of
MCAQD Rule 314 and MC Ordinance P—
26 was determined by operation of law
to meet the completeness criteria in 40
CFR part 51, appendix V, which must be
met before formal EPA review. On
December 6, 2007, the submittal of
MCAQD Rule 510 was determined by
operation of law to meet the
completeness criteria.

B. Are there other versions of these
rules?

There is no previous version of MC
Ordinance P-26 submitted or in the SIP.
A version of MCAQD Rule 314 was

approved into the SIP on May 8, 2007
(72 FR 25973). Obsolete versions of the
SIP Rules 50, 51, 52, and 53 were
approved into the SIP on July 27, 1972
(37 FR 15081) and should be removed
from the SIP.

A version of MCAQD Rule 510 on
which we have not acted, was adopted
on July 13, 1988 and submitted on
January 4, 1990. While we can act only
on the most recent version, we have
considered the contents of the previous
submittal.

C. What are the purposes of the
submitted rule revisions?

Section 110(a) of the Clean Air Act
(CAA) requires states to submit
regulations that control volatile organic
compounds, nitrogen oxides, particulate
matter, and other air pollutants which
harm human health and the
environment. These rules were
developed as part of local air districts’
programs to control these pollutants.

The purposes of revisions to MCAQD
Rule 314 are as follows:

e 314.202: Area A is defined
(generally the highly-populated area of
Maricopa County (MC)).

e 314.302.1: A list of fires prohibited
during restricted-burn periods in MC,
but allowed from May 1 through
September 30 in Area A, is revised.

e 314.302.2: A list of fires prohibited
during restricted-burn periods in MC
and also prohibited from May 1 to
September 30 in Area A is revised.

e 314.303.1: A list of fires allowed
any time of the year in MC or Area A
is revised.

e 314.303.2: A list of fires prohibited
during restricted-burn periods in MC is
revised.

e 314.303.3: A list of fires prohibited
during restricted-burn periods in MC
and also prohibited from May 1 through
September 30 in Area A is revised.
Woodburning chimineas and fire pits
are added to the applicability of the
rule.

e 314.302.1 and 314.302.2: A list of
fires that require burn permits from the
MCAQD is revised. A list of other fires
prohibited during restricted-burn
periods, but that may be set after a
person verifies with the MCAQD that a
restricted-burn period is not in effect, is
revised.

e 314.304: Air curtain destructor
burning requires a Title V permit from
the ADEQ and a site-specific burn plan.
Procedures for the air curtain destructor
in Rule 314.appendix are revised.

e 314.306: The burning is prohibited
in indoor fireplaces at commercial and
institutional establishments during a
restricted-burn period, except for
gaseous fuels.

The purposes of MCAQD Rule 510 are
as follows:

o The rule establishes maximum
limiting levels of ambient air pollutants
for protection of human health and
public welfare.

e The rule requires public
notification on ambient air quality
through an Annual Air Quality
Monitoring Report and a Daily Air
Quality Index Report.

The purposes of revisions to MC
Ordinance P-16 are as follows:

e P_26.(overall): Various definitions
are added or revised. Civil penalties are
added for failure to curtail burning as
required on restricted burn days.

e P-26.1.B: Barbecue devices and
mesquite grills are removed from the
applicability of the ordinance.

e P-26.2.G: The moisture content of
appropriate fuels is reduced to 20%
from 30%.

e P-26.2: Standards for curtailment of
burning are added for PM-2.5 and
ozone in addition to the existing
standard for PM—10. The National
Ambient Air Quality Standards for

particulate matter are added for the new
PM-2.5 standard in addition to the
existing standard for PM—10. The
requirement that County Buildings
Codes supersede the requirements of
Ordinance P-26 is added.

e P-26.3.A: Restricted-burn periods
declarations are expanded to every day
of the year.

e P-26.3.B: There is added the
prohibition to operate outdoor fire pits,
woodburning chimineas, or similar
outdoor devices during a restricted-burn
period such that there are visible smoke
emissions. Such devices must be
installed per the manufacturer’s
instructions and operated with
manufacturer’s recommended fuel.

e P-26.3.C: There is clarified that
during a restricted-burn period, a person
may operate a residential woodburning
device if exempted by the Control
Officer or if it meets the standards of
MCAQD Rule 318 and there is no visible
smoke emission. There is added that
during a restricted-burn period, a person
may operate a residential woodburning
device, outdoor fire pit, chiminea, or
similar outdoor fire if operated
exclusively with natural gas or propane.

e P-26.3.D: The possibility of
exceeding the ozone standard is added
as a criterion for declaring a restricted-
burn period.

EPA’s technical support document
(TSD) has more information about these
rules.

1I. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
CAA) and must not relax existing
requirements (see sections 110(l) and
193). SIP rules in serious PM—10
nonattainment areas must require for
significant sources best available control
measures (BACM), including best
available control technology (BACT)
(see section 189(b)). MCAQD regulates a
serious PM—10 nonattainment area (see
40 CFR part 81), so MCAQD Rule 314
must fulfill the requirements of BACM/
BACT. MCAQD Rule 510 is an
administrative rule with no specific
BACM/BACT requirements.
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Guidance and policy documents that
we used to help evaluate rules
consistently include the following:

e PM-10 Guideline Document (EPA—
452/R-93-008).

e Technical Information Document
for Residential Wood Combustion Best
Available Control Measures, (EPA—450/
2-92-002).

e Minimum BACM/RACM Control
Measures for Residential Wood
Combustion Rules, EPA Region IX
(September 16, 2008).

B. Do the rules meet the evaluation
criteria?

We believe that MC Rules 314 and
510 and MC Ordinance P-26 are
consistent with the relevant policy and
guidance regarding enforceability,
BACM/BACT, and SIP relaxations and
should be given full approval. The TSD
has more information on our evaluation.

C. EPA recommendation to further
improve a rule

The TSD describes an additional rule
revision that does not affect EPA’s
current action but is recommended for
the next time the local agency modifies
MCAQD Rule 510.

D. Public comment and final action

Because EPA believes that submitted
MCAQD Rules 314 and 510 and MC
Ordinance P-26 fulfill all relevant
requirements, we are proposing to fully
approve them as described in section
110(k)(3) of the CAA. We will accept
comments from the public on this
proposal for the next 30 days. Unless we
receive convincing new information
during the comment period, we intend
to publish a final approval action that
will incorporate these rules into the
federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal

requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 8, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: March 12, 2009.

Laura Yoshii,

Acting Regional Administrator, Region IX.
Editorial Note: This document was

received by the Office of the Federal Register
on November 3, 2009.

m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2. Section 52.120 is amended by
adding paragraphs (c)(140)(i)(B) and
(141) to read as follows:
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§52.120 Identification of plan.
* * * * *

(C) * x %

(140) * % %

(i * *x %

(B) Maricopa County Air Quality
Department.

(1) Rule 510, “Air Quality Standards,”
excluding Appendix G to the Maricopa
County Air Pollution Control
Regulations, adopted on July 13, 1988
and revised on November 1, 2006.

* * * * *

(141) The following amended rules
were submitted on July 10, 2008, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Maricopa County.

(1) Ordinance P-26, ‘“Residential
Woodburning Restriction Ordinance,”
adopted on October 5, 1994 and revised
on March 26, 2008.

(B) Maricopa County Air Quality
Department.

(1) Rule 314, “Open Outdoor Fires
and Indoor Fireplaces at Commercial
and Institutional Establishments,”
adopted on July 13, 1988 and revised on
March 12, 2008.

* * * * *

[FR Doc. E9-26861 Filed 11-6—09; 8:45 am]
BILLING CODE 6560-50—P

ACTION: Final rule; correcting
amendment.

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[FWS-R9-MB-2009-0003]
[91200-1231-9BPP-L2]

[RIN 1018-AW46]

Migratory Bird Hunting; Approval of
Tungsten-Iron-Fluoropolymer Shot
Alloys as Nontoxic for Hunting
Waterfowl and Coots

AGENCY: Fish and Wildlife Service,
Interior.

SUMMARY: On October 20, 2009, we, the
U.S. Fish and Wildlife Service,
published a final rule approving
tungsten-iron-fluoropolymer (TIF) shot
for hunting waterfowl and coots. The
information provided in that rule
regarding appropriate field testing
devices for this type of nontoxic shot
contained an error. We now correct that
€ITOor.

DATES: This rule takes effect on
November 9, 2009.

FOR FURTHER INFORMATION CONTACT:
George T. Allen, Division of Migratory
Bird Management, U.S. Fish and
Wildlife Service, 703-358-1825).
SUPPLEMENTARY INFORMATION:

Background

On October 20, 2009, we published a
final rule with an immediate effective
date to approve tungsten-iron-
fluoropolymer (TIF) shot for hunting
waterfowl and coots (74 FR 53665). Our
changes to the Code of Federal
Regulations (CFR) at 50 CFR 20.21(j)
indicated that a magnet or a Hot Shot®
device was suitable for testing
shotshells loaded with TIF in the field.
However, a regular magnet is not
sufficient for testing the TIF alloys of
the highest sectional densities.

We amend our table of approved
nontoxic shot types at 50 CFR 20.21(j)
to clarify that either a rare earth magnet
(or a set of small rare earth magnets) or
a Hot Shot® device is needed for testing
TIF shot in the field. We do so by
inserting the words “rare earth” at the
appropriate place in the table.

This information appears in the last
column of the table under the heading
“Field testing device”. The data in this
column is strictly informational, not
regulatory. Because the nontoxic shot
regulations are used by both waterfowl
hunters and law enforcement officers,

we include information on suitable
testing devices as a useful addition to
the table.

Administrative Procedure Act

We find good cause to waive notice
and comment on this correction,
pursuant to 5 U.S.C. 553(b)(3)(B), and
the 30—day delay in effective date
pursuant to 5 U.S.C. 553(d). Notice and
comment are unnecessary because this
rule merely corrects a nonregulatory
portion of the regulations. The
substance of the regulations remains
unchanged. Therefore, this correction is
being published as a final regulation
and is effective as shown under DATES.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

m Accordingly, we amend part 20,
subchapter B, chapter I of title 50 of the
Code of Federal Regulations as follows:

PART 20—[AMENDED]

m 1. The authority citation for part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755, 16 U.S.C. 703-712; Fish and
Wildlife Act of 1956, 16 U.S.C. 742a-j; Pub.
L. 106-108, 113 Stat. 1491, Note Following 16
U.S.C. 703.

m 2. Amend § 20.21(j) by adding the
words ‘Rare Earth” in front of the word
““Magnet” in the last column and last
row of the table.

Dated: November 4, 2009
Sara Prigan,
Federal Register Liaison.
[FR Doc. E9—26912 Filed 11-06—09; 8:45 am]
BILLING CODE 4310-55-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0831; Airspace
Docket No. 09—ANM-13]

Proposed Amendment of Class D
Airspace; North Bend, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class D airspace at Southwest
Oregon Regional Airport, North Bend,
OR. A portion of the airspace would be
modified to allow aircraft at Sunnyhill
Airport to arrive and depart outside
Class D airspace. This action is
necessary for the safety and
management of Instrument Flight Rules
(IFR) aircraft utilizing both airports.
DATES: Comments must be received on
or before December 24, 2009.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590. Telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2009-0831; Airspace
Docket No. 09—-ANM-13, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis

supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2009-0831 and Airspace Docket No. 09—
ANM-13) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2009-0831 and
Airspace Docket No. 09—ANM-13". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov or the Federal Register’s
web page at http://www.gpoaccess.gov/
fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal

Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class D
airspace at Southwest Oregon Regional
Airport, North Bend, OR. Controlled
airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2-mile radius of Southwest
Oregon Regional Airport, North Bend,
OR, excluding that airspace within a
1.5-mile radius of Sunnyhill Airport, is
required for IFR operations at Southwest
Oregon Regional Airport, and Sunnyhill
Airport, North Bend, OR. Class D
airspace designations are published in
paragraph 5000, of FAA Order 7400.9T,
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designations
listed in this document will be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
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Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103.

Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies controlled airspace at
Southwest Oregon Regional Airport,
North Bend, OR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 20009, is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ANM OR D North Bend, OR [Modified]

Southwest Oregon Regional Airport, OR

(Lat. 43°25'01” N., long. 124°1449” W.)
Sunnyhill Airport, OR

(Lat. 43°28’59” N., long. 124°12’10” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2-mile radius of the Southwest
Oregon Regional Airport excluding that
airspace with a 1.5-mile radius of Sunnyhill
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Seattle, Washington, on October
29, 2009.

Robert Henry,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9—-26975 Filed 11-6—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0926; Airspace
Docket No. 09—ASW-26]

Proposed Amendment of Class E
Airspace; Dallas-Fort Worth, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace in the Dallas-
Fort Worth, TX area. Additional
controlled airspace is necessary to
accommodate new Standard Instrument
Approach Procedures (SIAPs) at
Bridgeport Municipal Airport,
Bridgeport, TX. The FAA is taking this
action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for SIAPs at Bridgeport
Municipal Airport.

DATES: 0901 UTC. Comments must be
received on or before December 24,
2009.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001. You must
identify the docket number FAA-2009-
0926/Airspace Docket No. 09—ASW-26,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800—-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0926/Airspace
Docket No. 09—ASW-26." The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at: http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA-
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations in the Dallas-Fort Worth, TX
area at Bridgeport Municipal Airport,
Bridgeport, TX. Adjustments to the
geographic coordinates would be made
in accordance with the FAAs National
Aeronautical Charting Office, as well as
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a name change for McKinney Municipal
Airport. Controlled airspace is needed
for the safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace in the
Dallas—Fort Worth, TX airspace area.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5
[Amended]

Dallas-Fort Worth International Airport, TX

(Lat. 32°53’49” N., long. 97°02"17” W.)
McKinney, Collin County Regional Airport,

TX

(Lat. 33°10°41” N., long. 96°35'26” W.)
Rockwall, Rockwall Municipal Airport, TX

(Lat. 32°55’50” N., long. 96°26'08” W.)
Mesquite, Mesquite Metro Airport, TX

(Lat. 32°44’49” N., long. 96°31'50” W.)
Mesquite NDB

(Lat. 32°48’34” N., long. 96°31'45” W.)
Mesquite Metro ILS Localizer

(Lat. 32°44’03” N., long. 96°31'50” W.)
Lancaster, Lancaster Airport, TX

(Lat. 32°34’45” N., long. 96°43'09” W.)
Lancaster NDB

(Lat. 32°34’40” N., long. 96°43'18” W.)
Point of Origin

(Lat. 32°51’57” N., long. 97°01'41” W.)
Fort Worth, Fort Worth Spinks Airport, TX

(Lat. 32°33’55” N., long. 97°18'29” W.)
Cleburne, Cleburne Municipal Airport, TX

(Lat. 32°21"14” N., long. 97°26'02” W.)
Ft. Worth, Bourland Field Airport, TX

(Lat. 32°34’54” N., long. 97°35'27” W.)
Granbury, Granbury Regional Airport, TX

(Lat. 32°26’40” N., long. 97°49°01” W.)
Weatherford, Parker County Airport, TX

(Lat. 32°44’47” N., long. 97°40'57” W.)
Bridgeport, Bridgeport Municipal Airport, TX

(Lat. 33°10°31” N., long. 97°49'42” W.)
Decatur, Decatur Municipal Airport, TX

(Lat. 33°15"15” N., long. 97°34'50” W.)

That airspace extending upward from 700
feet above the surface within a 30-mile radius
of Dallas-Fort Worth International Airport,
and within a 6.6-mile radius of Collin County
Regional Airport at McKinney, and within
1.8 miles each side of the 002° bearing from
the Collin County Regional Airport at
McKinney extending from the 6.6-mile radius
to 9.2 miles north of the airport, and within
a 6.3-mile radius of Rockwall Municipal
Airport, and within 1.6 miles each side of the
010° bearing from the Rockwall Municipal
Airport extending from the 6.3-mile radius to
10.8 miles north of the airport, and within a
6.5-mile radius of Mesquite Metro Airport,
and within 8 miles east and 4 miles west of

Dallas-Fort Worth, TX

the 001° bearing from the Mesquite NDB
extending from the 6.5-mile radius to 19.7
miles north of the airport, and within 1.7
miles each side of the Mesquite Metro ILS
Localizer south course extending from the
6.5-mile radius to 11.1 miles south of the
airport, and within a 6.5-mile radius of the
Lancaster Airport, and within 8 miles west
and 4 miles east of the 129° bearing from the
Lancaster NDB extending from the 6.5-mile
radius to 16 miles southeast of the NDB, and
within 8 miles northeast and 4 miles
southwest of the 144° bearing from the Point
of Origin extending from the 30-mile radius
of Dallas-Fort Worth International Airport to
35 miles southeast of the Point of Origin, and
within a 6.5-mile radius of Fort Worth Spinks
Airport, and within 8 miles east and 4 miles
west of the 178° bearing from Fort Worth
Spinks Airport extending from the 6.5-mile
radius to 21 miles south of the airport, and
within a 6.9-mile radius of Cleburne
Municipal Airport, and within 3.6 miles each
side of the 292° bearing from the airport
extending from the 6.9-mile radius to 12.2
miles northwest of Cleburne Municipal
Airport, and within a 6.5-mile radius of Fort
Worth’s Bourland Field Airport, and within
a 6.3-mile radius of Granbury Regional
Airport, and within a 6.3-mile radius of
Weatherford’s Parker County Airport, and
within 8 miles east and 4 miles west of the
177° bearing from Parker County Airport
extending from the 6.3-mile radius to 21.4
miles south of the airport, and within a 6.3-
mile radius of Bridgeport Municipal Airport,
and within 1.6 miles each side of the 040°
bearing from Bridgeport Municipal Airport
extending from the 6.3-mile radius to 10.6
miles northeast of the airport, and within 4
miles each side of the 001° bearing from the
Bridgeport Municipal Airport extending from
the 6.3-mile radius to 10.7 miles north of the
airport, and within a 6.3-mile radius of
Decatur Municipal Airport, and within 1.5
miles each side of the 263° bearing from
Decatur Municipal Airport extending from
the 6.3-mile radius to 9.2 miles west of the
airport.

* * * * *

Issued in Fort Worth, TX, on October 14,
2009.

Roger M. Trevino,
Manager, Operations Support Group,
ATO Central Service Center.
[FR Doc. E9-26967 Filed 11-6—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0929; Airspace
Docket No. 09—AGL-32]

Proposed Amendment of Class E
Airspace; Lima, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Lima, OH.
Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Lima Allen
County Airport, Lima, OH. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rules (IFR) operations for SIAPs at Lima
Allen County Airport.

DATES: 0901 UTC. Comments must be
received on or before December 24,
2009.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—2009-
0929/Airspace Docket No. 09—-AGL-32,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Gentral Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following

statement is made: “Comments to
Docket No. FAA-2009-0929/Airspace
Docket No. 09—AGL-32.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations at Lima Allen County
Airport, Lima, OH. Controlled airspace
is needed for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air

navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it would add additional
controlled airspace at Lima Allen
County Airport, Lima, OH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL OHE5 Lima, OH [Amended]

Lima Allen County Airport, OH

(Lat. 40°42°25” N., long. 84°01"36” W.)
Allen County VOR

(Lat. 40°42°26” N., long. 83°58’05” W.)
Saint Rita’s Medical Center, OH
Point in Space Coordinates

(Lat. 40°43’58” N., long. 84°06'23” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Lima Allen County Airport and
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within 3 miles each side of the Allen County
VOR 090° radial extending from the 6.6-mile
radius to 7.4 miles east of the VOR, and
within a 6-mile radius of the Point in Space
serving Saint Rita’s Medical Center,
excluding the airspace within the Findlay,
OH Class E airspace area.

* * * * *

Issued in Fort Worth, TX on October 14,
2009.

Roger M. Trevino,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9-26969 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0927; Airspace
Docket No. 09-ASW-27]

Proposed Amendment of Class E
Airspace; Graford, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Graford, TX.
Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Possum Kingdom
Airport, Graford, TX. The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for SIAPs at Possum
Kingdom Airport.

DATES: 0901 UTC. Comments must be
received on or before December 24,
2009.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2009—
0927/Airspace Docket No. 09—ASW-27,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0927/Airspace
Docket No. 09—-ASW-27.”” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by adding additional Class

E airspace extending upward from 700
feet above the surface for SIAPs
operations at Possum Kingdom Airport,
Graford, TX. Adjustments to the
geographic coordinates would be made
in accordance with the FAAs National
Aeronautical Charting Office. Controlled
airspace is needed for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at
Possum Kingdom Airport, Graford, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 20009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Graford, TX [Amended]

Possum Kingdom Airport, TX

(Lat. 32°55’24” N., long. 98°26'13” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Possum Kingdom Airport and
within 4 miles each side of the 031° bearing
from the airport extending from the 6.3-mile
radius to 10.8 miles northeast of the airport,
and within 4 miles each side of the 210°
bearing from the airport extending from the
6.3-mile radius to 10.8 miles southwest of the
airport.
* * * * *

Issued in Fort Worth, TX, on October 14,
2009.

Roger M. Trevino,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9-26970 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0880; Airspace
Docket No. 09—ANM-14]

Proposed Amendment to Class E
Airspace; Rawlins, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Rawlins
Municipal/Harvey Field, Rawlins, WY.
Additional controlled airspace is
necessary to accommodate aircraft using
the Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)

at Rawlins Municipal/Harvey Field,
Rawlins, WY. The FAA is proposing
this action to enhance the safety and
management of aircraft operations at
Rawlins Municipal/Harvey Field,
Rawlins, WY. This will also update the
airport name from Rawlins Municipal
Airport.

DATES: Comments must be received on
or before December 24, 2009.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590. Telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2009-0880; Airspace
Docket No. 09—ANM-14, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2009-0880 and Airspace Docket No. 09—
ANM-14) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA—-2009-0880 and
Airspace Docket No. 09—ANM-14". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may

be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Area,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
airspace at Rawlins Municipal/Harvey
Field, Rawlins, WY. Controlled airspace
is necessary to accommodate aircraft
using the RNAV (GPS) SIAP at Rawlins
Municipal/Harvey Field, Rawlins, WY.
This action would enhance the safety
and management of aircraft operations
at Rawlins Municipal/Harvey Field,
Rawlins, WY. This would also update
the airport name from Rawlins
Municipal Airport to Rawlins
Municipal/Harvey Field.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9T,
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.
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The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at
Rawlins Municipal/Harvey Field,
Rawlins, WY.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and

effective September 15, 2009 is
amended as follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM WY E2 Rawlins, WY [Amended]

Rawlins Municipal/Harvey Field, Rawlins,
WY

(Lat. 41°48°20” N., long. 107°1200” W.)
Sinclair NDB

(Lat. 41°48°07” N., long. 107°05"32” W.)

Within a 4.3-mile radius of the Rawlins
Municipal/Harvey Field and within 4.3 miles
north and 3 miles south of the 089° bearing
from the Sinclair NDB extending from the
4.3-mile radius to 2.2 miles east of the NDB.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WY E5 Rawlins, WY [Modified]

Rawlins Municipal/Harvey Field, Rawlins,
WYy
(Lat. 41°48’20” N., long. 107°12°00” W.)

That airspace extending upward from 700
feet above the surface within a 7.9-mile
radius of the Rawlins Municipal/Harvey
Field Airport, and within 4.3 miles each side
of the 090° bearing from the Rawlins
Municipal/Harvey Field Airport extending
from the Airport to 15 miles east; that
airspace extending upward from 1,200 feet
above the surface beginning at lat. 41°30°20
N., long. 107°59'26” W.; to lat. 41°51'51” N.,
long. 108°04’00” W.; lat. 41°55'28” N., long.
107°32°00” W.; to lat. 42°20°33” N., long.
107°07°43” W.; to lat. 42°02°42” N., long.
106°33’00” W.; to lat. 41°52°00” N., long.
106°42’00” W.; to lat. 41°45’00” N., long.
106°41'00” W.; to lat. 41°28°21” N., long.
106°37'13” W.; to lat. 41°36°20” N., long.
107°08’23” W.; to the point of the beginning.

* * * * *

”

Issued in Seattle, Washington, on October
28, 2009.

H. Steve Karnes,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9-26974 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0042; FRL-8902-7]

Revisions to the Arizona State
Implementation Plan, Maricopa County
Air Quality Department and Maricopa
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Maricopa County Air
Quality Department (MCAQD) and
Maricopa County portions of the
Arizona State Implementation Plan
(SIP). These revisions concern PM—10
emissions from open outdoor fires and
indoor fireplaces at commercial and
institutional establishments, primary
and secondary MCAQD ambient air
quality standards, and residential
woodburning devices. We are proposing
approval of local rules that regulate
these emission sources under the Clean
Air Act as amended in 1990 (CAA or the
Act).

DATES: Any comments on this proposal
must arrive by December 9, 2009.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2009-0042, by one of the
following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e E-mail: steckel.andrew@epa.gov.

e Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
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contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR—4),
U.S. Environmental Protection Agency,
Region IX, (415) 947-4118,
petersen.alfred@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses the approval of local
MCAQD Rules 314 and 510 and MC
Ordinance P-26. In the Rules and
Regulations section of this Federal
Register, we are approving these local
rules in a direct final action without
prior proposal because we believe this
SIP revision is not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: April 13, 2009.

Laura Yoshii,

Acting Regional Administrator, Region IX.
Editorial Note: This document was

received by the Office of the Federal Register
on November 3, 2009.

[FR Doc. E9-26860 Filed 11-6—09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2009-0108]

Final Vehicle Safety Rulemaking and
Research Priority Plan 2009-2011

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Plan availability.

SUMMARY: This document announces the
availability of the Final Vehicle Safety
Rulemaking and Research Priority Plan
2009-2011 (Priority Plan) in Docket No.
NHTSA-2009-0108. The draft Priority
Plan was announced in a Request for
Comment published in the Federal
Register on July 1, 2009. This document
also summarizes the public comments
received in response to that Request for
Comments, and announces NHTSA’s
intent to incorporate those comments in
the process of developing a longer-term
motor vehicle safety strategic plan that
would encompass the period 2010 to
2020, and will be announced in a
separate Federal Register notice.

FOR FURTHER INFORMATION CONTACT: Dr.
Joseph Carra, Director of Strategic
Planning and Integration, National
Highway Traffic Safety Administration,
Room W48-318, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
Telephone: 202-366—0361. E-mail:
joseph.carra@dot.gov

SUPPLEMENTARY INFORMATION: On ]uly 1,
2009, NHTSA published a Request for
Comments (RFC) in the Federal Register
(74 FR 31387) seeking public comment
on the NHTSA Vehicle Safety
Rulemaking and Research Priority Plan
2009-2011 (Priority Plan).

NHTSA received 29 comments on the
July 2009 RFC, from vehicle
manufacturers (Ford; Fuji Heavy
Industries USA (Subaru)), parts
suppliers (Delphi; Bendix), industry
organizations and associations (Alliance
of Automobile Manufacturers (Alliance);
American Trucking Association (ATA);
Heavy Duty Brake Manufacturers
Association), automobile safety
advocates (Advocates for Highway and
Auto Safety (Advocates); Safe Kids
USA; SafetyBeltSafe USA; Automotive
Occupant Restraints Council (AORC),
and concerned organizations and
individuals (The Center for Injury
Research and Prevention at the
Children’s Hospital of Philadelphia
(CHQOP); Safe Ride News; John Walsh;
William M. Gorman; Karen Ahmed). All

of the comments on the NHTSA Vehicle
Safety Rulemaking and Research
Priority Plan 2009-2011 can be
reviewed in http://www.regulations.gov
(see Docket No. NHTSA-2009-0108).

Most commenters expressed general
support of the Priority Plan, with
several commenters commending
NHTSA for publishing the RFC and
allowing public comment. Two
commenters noted that periodic
publication of the Priority Plan, along
with status updates, is good public
policy and that it would help them align
their own research plans. Commenters
generally agreed with the priority areas
NHTSA identified in the plan. Several
of them suggested some additional
projects that the Agency should
consider within the areas of child safety,
crash avoidance and crash mitigation
technologies, drowsy, distracted and
impaired drivers, and heavy truck
stability control.

Several commenters suggested that it
would be helpful if the plan more
clearly explained how short-term
priorities fit into NHTSA’s overall
mission to reduce fatalities and injuries
in automobile crashes, and requested
opportunities to meet to further discuss
research plans and intermediate
milestones. One commenter applauded
the plan for being aggressive on behalf
of highway safety. One commenter felt
that the Priority Plan had serious
deficiencies in that, in their view, it did
not adequately address very specific
areas including motorcoaches and
related NTSB recommendations, crash
compatibility regulatory action, older
occupant protection, ejection mitigation
regulatory action, glazing performance
standards, consumer tire ratings beyond
consumer information, remanufactured
heavy vehicle truck tires, and
motorcycle initiatives. That commenter
suggested that these perceived
deficiencies be corrected in the long-
term plan. One commenter expressed
concern that the Agency may not be
adequately funded to achieve the goals
delineated in the Priority Plan. Finally,
several commenters discussed ways to
improve crash datasets and to leverage
existing SAE standards.

NHTSA appreciates the public
response to the July 2009 RFC regarding
the short-term Priority Plan, and looks
forward to continuing to engage
stakeholders in the planning and
formulation of priority research and
rulemaking activities in order to further
its mission of reducing fatalities and
injuries in crashes on the nation’s
roadways. In considering the breadth
and strategic nature of the comments
received, the Agency has determined
that communication of how the Priority
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Plan fits within the over-arching
framework of its program goals is best
accomplished by publication of an
already-in-process integrated 10 Year
Vehicle Safety Strategic Plan (Strategic
Plan) that covers both the short-term
and long-term priorities of the Agency.
Such a Strategic Plan will allow the
Agency to communicate its programs
and priorities in a longer range strategic
context and will serve the interests of
the public in understanding and
responding to the Agency’s goals.
Therefore, NHTSA will be considering
the comments received in response to
the July 2009 RFC in deliberations for
developing a Strategic Plan that will
cover the time period 2010 through
2020.

For purposes of apprising the public
on the status of progress relative to the
efforts delineated in the short-term
Priority Plan, NHTSA is publishing to
the docket referenced above, in
conjunction with this Notice, a final
version of the Priority Plan which
includes updates since it was published
in July 2009. Specifically, this final
version of the Priority Plan includes

updates in the areas of background data
analysis, motorcycle braking, New Car
Assessment Program Vehicle-Child
Restraint System (CRS) fit program,
ejection mitigation, power windows,
brake transmission shift interlock, child
restraints in side impacts, rear visibility
of vehicles, fuel economy, consumer tire
rating program, motorcycle helmet
labeling, compatibility, pedestrian
safety, and heavy truck stopping
distance. Added to the final plan is a
project to finalize a driver distraction
plan under the high-priority section
“Light-Vehicle Crash Avoidance and
Mitigation—Advanced Technologies.”

Interested persons may obtain a copy
of the plan, “Final Vehicle Safety
Rulemaking and Research Priority Plan
2009-2011,” by downloading a copy of
the document. To download a copy of
the document, go to http://
www.regulations.gov and follow the
online instructions, or visit Docket
Management Facility at the street
address listed above under ADDRESSES
and reference Docket No. NHTSA—
2009-0108.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
www.dot.gov/privacy.html.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and follow the
online instructions, or visit Docket
Management Facility at the street
address listed above.

Authority: 49 U.S.C. 30111, 30117, 30168;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on: November 4, 2009.

Ronald L. Medford,

Senior Associate Administrator for Vehicle
Safety.

[FR Doc. E9-26932 Filed 11-6—09; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

November 4, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA_Submission@OMB.EOP.
GOV or fax (202) 395-5806 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: Highly Erodible Land
Conservation and Wetland Conservation
(7 CFR part 12).

OMB Control Number: 0560-0185.

Summary of Collection: The Food
Security Act of 1985 as amended by the
Federal Agriculture Conservation and
Trade Act of 1990 and the Federal
Agriculture Improvement and Reform
Act of 1996 (the 1996 Act), and the
Agricultural Assistance Act of 2003 (the
2003 Act) provides that any person who
produces an agricultural commodity on
a field that is predominately highly
erodible, converts wetland, or plants an
agricultural commodity on converted
wetland after December 23, 1985, shall
be ineligible for certain program
benefits. These provisions are an
attempt to preserve the nation’s wetland
and to reduce the rate at which soil is
lost from highly erodible land. In order
to ensure that persons who request
benefits subject to the conservation
restrictions get technical assistance
needed and are informed regarding the
compliance requirements on their land,
the Farm Service Agency (FSA) collects
information using several forms from
producers with regard to their financial
activities on their land that could affect
their eligibility for requested USDA
benefits.

Need and Use of the Information:
Information must be collected from
producers to certify that they intend to
comply with the conservation
requirements on their land to maintain
their eligibility. Additional information
may be collected if producers request
that certain activities be exempt from
provisions of the statute in order to
evaluate whether the exempted
conditions will be met. The collection of
information allows the FSA county
employees to perform the necessary
compliance checks and fulfill USDA’s
objectives towards preserving wetlands
and reducing erosion.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Federal Government; State,
local or tribal government.

Number of Respondents: 262,788.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 262,346.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9-26921 Filed 11-6—-09; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Eastern Idaho Resource Advisory
Committee; Caribou-Targhee National
Forest, Idaho Falls, ID

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Caribou-Targhee National
Forests’ Eastern Idaho Resource
Advisory Committee will meet Tuesday,
November 10, 2009 in Idaho Falls for a
2009 Informational meeting. The
meeting is open to the public.

DATES: The meeting will be held on
November 10, 2009 from 10 a.m. to

3 p.m.

ADDRESSES: The meeting location is the
Caribou-Targhee National Forest, 1405
Hollipark Drive, Idaho Falls, ID 83401.
FOR FURTHER INFORMATION CONTACT:
Brent Larson, Caribou National Forest
Supervisor and Designated Federal
Officer, at (208) 524-7500.
SUPPLEMENTARY INFORMATION: The 2009
informational meeting on November 10,
2009, begins at 10 a.m., at the Caribou
National Forest, 1405 Ballpark Drive,
Idaho Falls, ID 83401.

Dated: October 22, 2009.
Robbert Mickelsen,
Staff Ecosystem Manager.
[FR Doc. E9-26798 Filed 11-6—09; 8:45 am]
BILLING CODE M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
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Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: National Institute of
Standards and Technology (NIST).

Title: Proposed Information
Collection; Comment Request; Hollings
Manufacturing Extension Partnership
(HMEP) Program Application
Requirements.

OMB Control Number: None.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 1,344.

Number of Respondents: 12.

Average Hours per Response: 112.

Needs and Uses: The objective of the
NIST Hollings Manufacturing Extension
Partnership Program (HMEP) is to
enhance productivity, technological
performance, and strengthen the global
competitiveness of small- and medium-
sized U.S.-based manufacturing firms.

Affected Public: Not-for-profit
institutions; State or local government;
consortia of not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain benefits.

OMB Desk Officer: Jasmeet Seehra,
(202) 395-3123.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 7845, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jasmeet Seehra, OMB Desk
Officer, FAX number (202) 395-5806 or
via the Internet at
Jasmeet K. Seehra@omb.eop.gov.

Dated: November 4, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9-26920 Filed 11-6—09; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Action Affecting Export Privileges;
Orion Air, S.L.; Syrian Pearl Airlines

In the Matter of:

Orion Air, S.L., Canada Real de Merinas, 7
Edificio 5, 3’A, Eissenhower Business
Center, 28042 Madrid, Spain;

Ad. de las Cortes Valencianas no 37, Esc.A
Puerta 45 46015 Valencia, Spain;

Syrian Pearl Airlines, Damascus International
Airport, Damascus, Syria; Respondents.

Order Renewing Order Temporarily
Denying Export Privileges

Pursuant to Section 766.24 of the
Export Administration Regulations, 15
CFR Parts 730-774 (2009) (“EAR” or the
“Regulations”), I hereby grant the
request of the Bureau of Industry and
Security (“BIS”) to renew for 180 days
the Order Temporarily Denying the
Export Privileges of Respondents Orion
Air, S.L. and Syrian Pearl Airlines
(collectively, “Respondents”), as I find
that renewal of the temporary denial
order (“TDO” or the “ORDER”) is
necessary in the public interest to
prevent an imminent violation of the
EAR.

I. Procedural History

On May 7, 2009, I signed an Order
Temporarily Denying the Export
Privileges of the Respondents for 180
days on the grounds that its issuance
was necessary in the public interest to
prevent an imminent violation of the
Regulations. Pursuant to Section
766.24(a), the TDO was issued ex parte
and was effective upon issuance. Copies
of the TDO were sent to each
Respondent in accordance with Section
766.5 of the Regulations and the Order
was published in the Federal Register
on May 26, 2009.1 The TDO would
expire on November 3, 2009, unless
renewed in accordance with Section
766.24 of the Regulations.

On October 13, 2009, BIS, through its
Office of Export Enforcement (“OEE”),
filed a written request for renewal of the
TDO against the Respondents for 180
days and served a copy of its request on
the Respondents in accordance with
Section 766.5 of the Regulations. No
opposition to renewal of the TDO has
been received from either Orion Air or
Syrian Pearl Airlines.

II. Discussion

A. Legal Standard

Pursuant to section 766.24(d)(3) of the
EAR, the sole issue to be considered in
determining whether to continue a TDO
is whether the TDO should be renewed
to prevent an imminent violation of the
EAR as the term “imminent” violation
is defined in Section 766.24. “A
violation may be ‘imminent’ either in
time or in degree of likelihood.” 15 CFR
766.24(b)(3). BIS may show ‘“‘either that
a violation is about to occur, or that the
general circumstances of the matter
under investigation or case under
criminal or administrative charges
demonstrate a likelihood of future
violations.” Id. As to the likelihood of
future violations, BIS may show that

174 FR 24,786.

“the violation under investigation or
charges is significant, deliberate, covert
and/or likely to occur again, rather than
technical and negligent[.]” Id. A “lack of
information establishing the precise
time a violation may occur does not
preclude a finding that a violation is
imminent, so long as there is sufficient
reason to believe the likelihood of a
violation.” Id.

B. Findings

As part of its initial TDO request, BIS
presented evidence that on or about
May 1, 2009, Orion Air re-exported a
BAE 146-300 aircraft (tail number EC—
JVO), an item subject to the Regulations
because the aircraft contains greater
than a 10 percent de minimis of U.S.-
origin content, to Syria and specifically
to Syrian Pearl Airways without the
U.S. Government authorization required
by General Order No. 2 of Supplement
1 to Part 736 of the EAR. This re-export
took place after Orion Air had been
directly informed of the export licensing
requirements by the U.S. Government,
and thus had actual as well as
constructive notice of those licensing
requirements, and occurred despite
assurances made by Orion Air that it
would put the transaction on hold based
on the U.S. Government’s concerns. BIS
has also produced evidence that the re-
exported aircraft bears the livery, colors
and logos of Syrian Pearl Airlines, a
national of Syria, a Country Group E:1
destination. The aircraft currently
remains in Syria under the control of
Syrian Pearl Airways and is flight
capable. These facts, in addition to
Orion’s conscious disregard of U.S.
Government warnings, heighten the
concerns of further violations in
connection with this aircraft should the
TDO not be renewed.

Additionally, BIS argued that future
violations of the EAR remain imminent
based on previous statements by Orion
Air to the U.S. Government that Orion
Air had planned to re-export an
additional BAE 146-300 aircraft,
currently located in the United
Kingdom, to Syria and specifically to
Syrian Pearl Airlines. Evidence
indicates that the issuance of the
original TDO prevented this unlicensed
reexport to Syria, and to date neither
Orion nor Syrian Pearl has presented
BIS with evidence of an alternative
disposition of the second aircraft that is
in compliance with the Regulations.
Therefore, absent renewal of the TDO,
there remains a risk that this aircraft
would be reexported contrary to U.S.
export control laws.

I find the facts and circumstances
here, including those which led to the
initial TDO, show that renewal of the
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TDO for an additional 180 days is
necessary and in the public interest to
prevent an imminent violation of the
EAR. Furthermore, renewal of the Order
is needed to give notice to persons and
companies in the United States and
abroad that they should cease dealing
with the Respondents in export
transactions involving items subject to
the EAR.

It is therefore ordered:

FIRST, that, Orion Air, S.L., Canada
Real de Merinas, 7 Edificio 5, 3’A,
Eissenhower business center, 28042
Madrid, Spain, and Ad. de las Cortes
Valencianas no 37, Esc.A Puerta
4546015 Valencia, Spain; and Syrian
Pearl Airlines, Damascus International
Airport, Damascus, Syria. (each a
“Denied Person” and collectively the
“Denied Persons”) may not, directly or
indirectly, participate in any way in any
transaction involving any commodity,
software or technology (hereinafter
collectively referred to as “‘item”)
exported or to be exported from the
United States that is subject to the
Export Administration Regulations
(“EAR”), or in any other activity subject
to the EAR including, but not limited to:

A. Applying for, obtaining, or using
any license, license exception, or export
control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the EAR, or in any other
activity subject to the EAR; or

C. Benefiting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the EAR, or in any
other activity subject to the EAR.

SECOND, that no person may, directly
or indirectly, do any of the following:

A. Export or reexport to or on behalf
of any Denied Person any item subject
to the EAR;

B. Take any action that facilitates the
acquisition or attempted acquisition by
any Denied Person of the ownership,
possession, or control of any item
subject to the EAR that has been or will
be exported from the United States,
including financing or other support
activities related to a transaction
whereby any Denied Person acquires or
attempts to acquire such ownership,
possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from any Denied Person of
any item subject to the EAR that has
been exported from the United States;

D. Obtain from any Denied Person in
the United States any item subject to the
EAR with knowledge or reason to know
that the item will be, or is intended to
be, exported from the United States; or

E. Engage in any transaction to service
any item subject to the EAR that has
been or will be exported from the
United States and which is owned,
possessed or controlled by any Denied
Person, or service any item, of whatever
origin, that is owned, possessed or
controlled by any Denied Person if such
service involves the use of any item
subject to the EAR that has been or will
be exported from the United States. For
purposes of this paragraph, servicing
means installation, maintenance, repair,
modification or testing.

THIRD, that after notice and
opportunity for comment as provided in
section 766.23 of the EAR, any other
person, firm, corporation, or business
organization related to any of the
Respondents by affiliation, ownership,
control, or position of responsibility in
the conduct of trade or related services
may also be made subject to the
provisions of this Order.

FOURTH, that this Order does not
prohibit any export, reexport, or other
transaction subject to the EAR where the
only items involved that are subject to
the EAR are the foreign-produced direct
product of U.S.-origin technology.

In accordance with the provisions of
Section 766.24(e) of the EAR, the
Respondents may, at any time, appeal
this Order by filing a full written
statement in support of the appeal with
the Office of the Administrative Law
Judge, U.S. Coast Guard ALJ Docketing
Center, 40 South Gay Street, Baltimore,
Maryland 21202-4022.

In accordance with the provisions of
Section 766.24(d) of the EAR, BIS may
seek renewal of this Order by filing a
written request not later than 20 days
before the expiration date. The
Respondents may oppose a request to
renew this Order by filing a written
submission with the Assistant Secretary
for Export Enforcement, which must be
received not later than seven days
before the expiration date of the Order.

A copy of this Order shall be served
on the Respondents and shall be
published in the Federal Register.

This Order is effective upon issuance
and shall remain in effect for 180 days.
Entered this 2nd day of November 2009.

Kevin Delli-Colli,

Acting Assistant Secretary of Commerce for
Export Enforcement.

[FR Doc. E9—26946 Filed 11-6—09; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-423-809]

Stainless Steel Plate in Coils From
Belgium: Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 4, 2009, the U.S.
Department of Commerce (‘“‘the
Department”’) published in the Federal
Register its Preliminary Results of the
administrative review of the
countervailing duty order on stainless
steel plate in coils (“SSPC”) from
Belgium for the period January 1, 2007,
through December 31, 2007. See
Stainless Steel Plate in Coils from
Belgium: Preliminary Results of
Countervailing Duty Administrative
Review, 74 FR 26844 (June 4, 2009)
(“Preliminary Results”).

On September 16, 2009, the
Department issued a post-preliminary
analysis regarding certain additional
information placed on the record of this
administrative review after the
Preliminary Results were issued. We
provided interested parties an
opportunity to comment on our
Preliminary Results and our post-
preliminary analysis. The final results
do not differ from the Preliminary
Results, where we found the net subsidy
rate to be zero.

DATES: Effective Date: November 9,
2009.

FOR FURTHER INFORMATION CONTACT:
Alexander Montoro or Mary Kolberg,
AD/CVD Operations, Office 1, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0238 and (202)
482-1785, respectively.

SUPPLEMENTARY INFORMATION:

Background

The following events have occurred
since the publication of the Preliminary
Results of this review. On July 9, 2009,
the Department extended the briefing
and hearing schedules in order to
provide parties with additional time to
consider the results of the Department’s
post-preliminary analysis.

As noted in the Preliminary Results,
the Government of Belgium (“GOB”’)
requested an extension to file its
response to the Department’s May 4,
2009, supplemental questionnaire,
which we granted. See Preliminary
Results at 26844. The GOB submitted
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that response on July 6, 2009. On
September 16, 2009, the Department
issued a post-preliminary analysis
regarding a research and development
program administered by the Institute
for the Promotion of Innovation by
Science and Technology in Flanders.
See Memorandum to Carole A. Showers,
Acting Deputy Assistant Secretary for
Policy and Negotiations, from David
Layton and Mary Kolberg: Post-
Preliminary Findings (September 18,
2008) (“Post-Prelim Analysis”).

On September 25, 2009, we extended
the time limit for the final results of this
administrative review by 30 days (to
November 2, 2009), pursuant to section
751(a)(3)(A) of the Tariff Act of 1930, as
amended (“the Act”). See Stainless
Steel Plate in Coils from Belgium:
Extension of Time Limit for the Final
Results of the Ninth Countervailing Duty
Administrative Review, 74 FR 48904
(September 25, 2009).

The Department received case briefs
from ArcelorMittal Stainless Belgium
(“AMS Belgium”’) 1 and the GOB on
September 29, 2009. No rebuttal briefs
were filed. The Department did not
conduct a hearing in this review
because none was requested.

Period of Review

The period of review (“POR”’) for
which we are measuring subsidies is
January 1, 2007, through December 31,
2007.

Scope of the Order

The products covered by this order
are imports of certain stainless steel
plate in coils. Stainless steel is an alloy
steel containing, by weight, 1.2 percent
or less of carbon and 10.5 percent or
more of chromium, with or without
other elements. The subject plate
products are flat-rolled products, 254
mm or over in width and 4.75 mm 2 or

1The review was originally requested by U&A
Belgium. The company previously known as U&A
Belgium stated in questionnaire responses that its
name changed to ArcelorMittal Stainless Belgium
(“AMS Belgium”) during the period of review
(“POR”) pursuant to the merger of Mittal Steel NV
with Arcelor S.A. completed on November 11,
2007. See AMS Belgium Questionnaire Response
dated October 22, 2008 (“AMS QR”) at page 1,
footnote 1, and page 4, footnote 2.

20n May 11, 2007, the Department received a
scope inquiry request from U&A Belgium regarding
whether the scope of the orders on SSPC from
Belgium excludes stainless steel products with an
actual thickness less than 4.75 mm, regardless of its
nominal thickness. The Department conducted a
scope inquiry applicable to all countries subject to
the SSPC antidumping and countervailing duty
orders. In the Department’s scope ruling, dated
December 3, 2008, the Department determined that
SSPC with a nominal thickness of 4.75 mm, but
with an actual thickness less than 4.75 mm, and
within the dimensional tolerances for this thickness
of plate, is included in the scope of the

more in thickness, in coils, and
annealed or otherwise heat treated and
pickled or otherwise descaled. The
subject plate may also be further
processed (e.g., cold-rolled, polished,
etc.) provided that it maintains the
specified dimensions of plate following
such processing. Excluded from the
scope of this order are the following: (1)
Plate not in coils, (2) plate that is not
annealed or otherwise heat treated and
pickled or otherwise descaled, (3) sheet
and strip, and (4) flat bars.

The merchandise subject to this order
is currently classifiable in the
Harmonized Tariff Schedule of the
United States (“HTSUS”) at
subheadings: 7219.11.00.30,
7219.11.00.60, 7219.12.00.05,
7219.12.00.06, 7219.12.00.20,
7219.12.00.21, 7219.12.00.25,
7219.12.00.26, 7219.12.00.50,
7219.12.00.51, 7219.12.00.55,
7219.12.00.56, 7219.12.00.65,
7219.12.00.66, 7219.12.00.70,
7219.12.00.71, 7219.12.00.80,
7219.12.00.81, 7219.31.00.10,
7219.90.00.10, 7219.90.00.20,
7219.90.00.25, 7219.90.00.60,
7219.90.00.80, 7220.11.00.00,
7220.20.10.10, 7220.20.10.15,
7220.20.10.60, 7220.20.10.80,
7220.20.60.05, 7220.20.60.10,
7220.20.60.15, 7220.20.60.60,
7220.20.60.80, 7220.90.00.10,
7220.90.00.15, 7220.90.00.60, and
7220.90.00.80. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
Department’s written description of the
scope of this order remains dispositive.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this review
are addressed in the November 2, 2009,
Issues and Decision Memorandum for
the Final Results of the Ninth (2007)
Administrative Review of the
Countervailing Duty Order on Stainless
Steel Plate in Coils from Belgium
(“Decision Memorandum”’), from John
M. Andersen, Acting Deputy Assistant
Secretary for Antidumping and
Countervailing Duty Operations, to
Ronald K. Lorentzen, Acting Assistant
Secretary for Import Administration,
which is hereby adopted by this notice.
Attached to this notice as an appendix
is a list of the issues which interested
parties have raised and to which we
have responded in the Decision

antidumping duty orders on SSPC from Belgium,

Italy, South Africa, the Republic of Korea, and
Taiwan and countervailing duty orders on SSPC
from Belgium and South Africa. See Memorandum
from Melissa G. Skinner to Stephen J. Claeys titled
“Stainless Steel Plate in Coils from Belgium: Final
Scope Ruling,” dated December 3, 2008.

Memorandum. Parties can find a
complete discussion of all issues raised
in this review and the corresponding
recommendations in this public
memorandum, which is on file in the
Department’s Central Records Unit,
Room 1117 of the main Department
building (“CRU”). In addition, a
complete version of the Decision
Memorandum can be accessed directly
on the Web at http://ia.ita.doc.gov/frn/
index.html. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Review

We find that AMS Belgium, the only
producer/exporter subject to this
administrative review, had no
countervailable subsidies during the
POR. Therefore, for the period January
1, 2007, through December 31, 2007, we
determine the net subsidy rate for AMS
Belgium to be 0.00 percent ad valorem.

Assessment Rates

Because the countervailing duty rate
for AMS Belgium is zero, we will
instruct U.S. Customs and Border
Protection (““CBP”) to liquidate
shipments of SSPC by AMS Belgium 3
during the period January 1, 2007,
through December 31, 2007, without
regard to countervailing duties in
accordance with 19 CFR 351.106(c). The
Department will issue appropriate
instructions directly to CBP 15 days
after publication of these final results of
this review. However, pursuant to an
injunction issued in ArcelorMittal
Stainless Belgium N.V. v. United States,
U.S. Court of International Trade Case
No. 08—00434, on January 16, 2009, the
Department must continue to suspend
liquidation of entries made by AMS
Belgium pending a conclusive court
decision in that action.

Cash Deposits

Since the countervailable subsidy rate
for AMS Belgium is zero, the
Department will instruct CBP to

3During the current review AMS Belgium has
placed the following information on the record. In
2006, U&A Belgium’s parent company, Arcelor
S.A., agreed to merge with Mittal Steel N.V. This
merger was completed on November 13, 2007. As
a result of this merger, U&A Belgium became AMS
Belgium on November 13, 2007. The Department
has reviewed the information provided by AMS
Belgium with regard to the merger and evaluated
the company and its affiliates for receipt of
countervailable subsidies. In addition, we have
reviewed entry data provided by CBP to confirm
that U&A Belgium is the only manufacturer of
subject merchandise exported from Belgium during
the POR. For countervailing duty review purposes,
we will consider U&A Belgium to be AMS Belgium
for cash deposit purposes. Since the merger
happened during the POR, we will issue assessment
instructions for both U&A Belgium and AMS
Belgium.
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continue to suspend liquidation of
entries, but to collect no cash deposits
of estimated countervailing duties for
AMS Belgium on all shipments of the
subject merchandise that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

For all non-reviewed firms, we will
instruct CBP to collect cash deposits of
estimated countervailing duties at the
most recent company-specific or all-
others rate applicable to the company.
These rates shall apply to all non-
reviewed companies until a review of a
company assigned these rates is
requested.

This notice serves as a reminder to
parties subject to administrative
protective order (“APQO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: November 2, 2009.
Ronald K. Lorentzen,
Acting Assistant Secretary for Import
Administration.
APPENDIX
List of Comments and Issues in the Decision
Memorandum

Comment 1: Error in the Department’s
Draft Liquidation Instructions

Comment 2: Department’s Authority to
Investigate IWT Program

[FR Doc. E9-26940 Filed 11-6—-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1649]

Expansion of Foreign-Trade Zone 123,
Denver, CO

Pursuant to its authority under the
Foreign-Trade Zones (FTZ) Act of
June 18, 1934, as amended (19 U.S.C.
81a—81u), the Foreign-Trade Zones
Board (the Board) adopts the following
Order:

Whereas, the City and County of
Denver, grantee of Foreign-Trade Zone
No. 123, submitted an application to the
Board for authority to expand FTZ 123

to include the jet fuel storage and
distribution facilities at the Denver
International Airport, within the Denver
Customs and Border Protection port of
entry (FTZ Docket 73-2008, filed
12/24/2008);

Whereas, notice inviting public
comment was given in the Federal
Register (74 FR 2046, 1/14/2009) and
the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, Therefore, the Board hereby
orders:

The application to expand FTZ 123 is
approved, subject to the Act and the
Board’s regulations, including Section
400.28.

Signed at Washington, DC, this 23rd day of
October 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. E9-26937 Filed 11-6—-09; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-950]

Wire Decking From the People’s
Republic of China: Preliminary
Affirmative Countervailing Duty
Determination and Alignment of Final
Countervailing Duty Determination
with Final Antidumping Duty
Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) preliminarily
determines that countervailable
subsidies are being provided to
producers and exporters of wire decking
from the People’s Republic of China (the
PRC). For information on the estimated
subsidy rates, see the “Suspension of
Liquidation” section of this notice.
EFFECTIVE DATE: November 9, 2009.

FOR FURTHER INFORMATION CONTACT:
Kristen Johnson or John Conniff, AD/
CVD Operations, Office 3, Operations,
Import Administration, U.S. Department

of Commerce, Room 4014, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482—-4793 and (202) 482—-1009,
respectively.

SUPPLEMENTARY INFORMATION:

Case History

On June 5, 2009, the Department
received the petition filed in proper
form by the petitioners. This
investigation was initiated on June 25,
2009. See Wire Decking From the
People’s Republic of China: Initiation of
Countervailing Duty Investigation, 74 FR
31700 (July 2, 2009) (Initiation Notice),
and accompanying Initiation Checklist.2

As explained in the Initiation Notice,
the categories of the Harmonized Tariff
Schedule of the United States (HTSUS)
that include subject merchandise are
very broad and include products other
than those subject to this investigation.
See 74 FR at 31704. Therefore, on June
26, 2009, the Department requested
Quantity and Value (Q&V) information
from the 83 companies that petitioners
identified as potential producers/
exporters of wire decking in the PRC.
See Q&V Questionnaire (June 26, 2009);
see also Petition for the Imposition of
Antidumping and Countervailing Duties
on Wire Decking from the People’s
Republic of China (June 5, 2009)
(Petition) at Volume I, Exhibit 4, for the
list of wire decking producers/
exporters.3 We received Q&V
questionnaire responses from 10
producers/exporters of wire decking.

On July 16, 2009, we selected two
Chinese producers/exporters of wire
decking as mandatory respondents:
Dalian Huameilong Metal Products Co.,
Ltd. (DHMP) and Dalian Eastfound
Metal Products Co., Ltd. (Eastfound
Metal) and its affiliate Dalian Eastfound
Material Handling Products Co., Ltd.
(Eastfound Material) (collectively,
Eastfound). See Memorandum from the
Team through Melissa G. Skinner,
Director, AD/CVD Operations, Office 3,
to John M. Andersen, Acting Deputy
Assistant Secretary for AD/CVD
Operations, regarding “Respondent
Selection” (July 16, 2009). Also on July
16, 2009, we issued the initial
countervailing duty (CVD) questionnaire
to the Government of the People’s
Republic of China (the GOC) and the

1Petitioners are AWP Industries, Inc., ITC
Manufacturing, Inc., J&L Wire Cloth, Inc., Nashville
Wire Products Mfg., Co., Inc., and Wireway Husky
Corporation.

2 A public version of this and all public
Departmental memoranda are on file in the Central
Records Unit (CRU), room 1117 in the main
building of the Commerce Department.

3 The Petition is a proprietary document for
which the public version is on file in the CRU.
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mandatory respondents. We received
Eastfound Metal’s, Eastfound Material’s
and DHMP’s initial questionnaire
responses on September 9, 2009. On
September 10, 2009, we received the
GOC’s initial questionnaire response.

On August 13, 2009, the Department
postponed the deadline for the
preliminary determination by 65 days to
no later than November 2, 2009. See
Wire Decking From the People’s
Republic of China: Notice of
Postponement of Preliminary
Determination in the Countervailing
Duty Investigation, 74 FR 40812 (August
13, 2009).

Regarding supplemental
questionnaires, we issued to the GOC
supplemental questionnaires on
September 16, 18, and 22, 2009, and
October 1, 14, and 22, 2009,* to which
the GOC submitted responses on
September 29, 2009, and October 5, 15,
21, and 26, 2009.

We issued supplemental
questionnaires to Eastfound Metal on
September 17, 2009, and October 14,
2009, and received responses on
October 19, 2009, October 20, 2009,5
and October 23, 2009. On September 23,
2009, we issued a supplemental
questionnaire to Eastfound Material and
the company submitted its response on
October 15, 2009.

We issued supplemental
questionnaires to DHMP on September
18, 2009 and October 15, 2009 and
received responses on October 2, 2009
and October 22, 2009. Additionally,
DHMP made submissions on September
14, 2009 and October 26, 2009.

Period of Investigation

The period of investigation (the POI)
for which we are measuring subsidies is
January 1, 2008, through December 31,
2008, which corresponds to the most
recently completed fiscal year. See 19
CFR 351.204(b)(2).

Scope of the Investigation

The scope of the investigation covers
welded—wire rack decking, which is
also known as, among other things,
“pallet rack decking,” “wire rack
decking,” “wire mesh decking,” “bulk

4The GOC and Eastfound Metal coordinated with
regard to the October 1, 2009, supplemental
questionnaire. Eastfound Metal submitted a
response to the questionnaire on October 19, 2009.

50n October 19, 2009, counsel for Eastfound
Metal was instructed to re-file the company’s
supplemental questionnaire response dated October
13, 2009, because the submission contained a
document not germane to this investigation. See
Letter from Melissa G. Skinner, Director, AD/CVD
Operations Office 3, to Gregory S. Menegaz of
DeKieffer and Horgan, dated October 19, 2009. Mr.
Menegaz re-filed Eastfound Metal’s supplemental
questionnaire response on October 20, 2009.

storage shelving,” or “welded—wire
decking.” Wire decking consists of wire
mesh that is reinforced with structural
supports and designed to be load
bearing. The structural supports include
sheet metal support channels, or other
structural supports, that reinforce the
wire mesh and that are welded or
otherwise affixed to the wire mesh,
regardless of whether the wire mesh and
supports are assembled or unassembled
and whether shipped as a kit or
packaged separately. Wire decking is
produced from carbon or alloy steel
wire that has been welded into a mesh
pattern. The wire may be galvanized or
plated (e.g., chrome, zinc, or nickel
coated), coated (e.g., with paint, epoxy,
or plastic), or uncoated (“raw”’). The
wire may be drawn or rolled and may
have a round, square or other profile.
Wire decking is sold in a variety of wire
gauges. The wire diameters used in the
decking mesh are 0.105 inches or greater
for round wire. For wire other than
round wire, the distance between any
two points on a cross—section of the
wire is 0.105 inches or greater. Wire
decking reinforced with structural
supports is designed generally for
industrial and other commercial storage
rack systems.

Wire decking is produced to various
profiles, including, but not limited to, a
flat (“flush”) profile, an upward curved
back edge profile (“backstop”) or
downward curved edge profile
(“waterfalls”’), depending on the rack
storage system. The wire decking may or
may not be anchored to the rack storage
system. The scope does not cover the
metal rack storage system, comprised of
metal uprights and cross beams, on
which the wire decking is ultimately
installed. Also excluded from the scope
is wire mesh shelving that is not
reinforced with structural supports and
is designed for use without structural
supports.

Wire decking enters the United States
through several basket categories in the
HTSUS. U.S. Customs and Border
Protection (CBP) has issued a ruling (NY
F84777) that wire decking is to be
classified under HTSUS 9403.90.8040.
Wire decking has also been entered
under HTSUS 7217.10, 7217.20,
7326.20, 7326.90, 9403.20.0020, and
9403.20.0030. While HTSUS
subheadings are provided for
convenience and Customs purposes, the
written description of the scope of the
investigation is dispositive.

Scope Comments

In accordance with the Preamble to

the Department’s regulations (see

Antidumping Duties; Countervailing
Duties, 62 FR 27296, 27323 (May 19,

1997) (Preamble)), in the Initiation
Notice, we set aside a period of time for
parties to raise issues regarding product
coverage, and encouraged all parties to
submit comments within 20 calendar
days of publication of the Initiation
Notice. The Department did not receive
scope comments from any interested

party.
Injury Test

Because the PRC is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Tariff
Act of 1930, as amended (the Act), the
International Trade Commission (the
ITC) is required to determine whether
imports of the subject merchandise from
the PRC materially injure, or threaten
material injury to, a U.S. industry. On
July 31, 2009, the ITC published its
preliminary determination finding that
there is a reasonable indication that an
industry in the United States is
materially injured by reason of imports
of wire decking from the PRC. See Wire
Decking From China, Investigation Nos.
701-TA—466 and 731-TA-1162
(Preliminary), 74 FR 38229 (July 31,
2009).

Alignment of Final Countervailing Duty
Determination With Final Antidumping
Duty Determination

On June 25, 2009, the Department
initiated AD and CVD investigations of
wire decking from the PRC. See Wire
Decking From the People’s Republic of
China: Initiation of Antidumping Duty
Investigation, 74 FR 31691 (July 2, 2009)
and also Initiation Notice (for the PRC
CVD investigation). The AD and CVD
investigations have the same scope with
regard to the merchandise covered.

On October 28, 2009, the petitioners
submitted a letter, in accordance with
section 705(a)(1) of the Act, requesting
alignment of the final CVD
determination with the final
determination in the companion AD
investigation of wire decking from the
PRC. Therefore, in accordance with
section 705(a)(1) of the Act, and 19 CFR
351.210(b)(4), we are aligning the final
CVD determination with the final
determination in the companion AD
investigation of wire decking from the
PRC. The final CVD determination will
be issued on the same date as the final
AD determination, which is currently
scheduled to be issued on or about
March 20, 2010.

Application of the Countervailing Duty
Law to Imports from the PRC

On October 25, 2007, the Department
published Coated Free Sheet Paper
From the People’s Republic of China:
Final Affirmative Countervailing Duty
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Determination, 72 FR 60645 (October
25, 2007) (CFS from the PRC), and
accompanying Issues and Decision
Memorandum (CFS Decision
Memorandum). In CFS from the PRC,
the Department found that

... given the substantial differences
between the Soviet—style economies
and the China’s economy in recent
years, the Department’s previous
decision not to apply the CVD law
to these Soviet—style economies
does not act as a bar to proceeding
with a CVD investigation involving
products from China.

See CFS Decision Memorandum at
Comment 6. The Department has
affirmed its decision to apply the CVD
law to the PRC in subsequent final
determinations. See, e.g., Circular
Welded Carbon Quality Steel Pipe From
the People’s Republic of China: Final
Affirmative Countervailing Duty
Determination and Final Affirmative
Determination of Critical
Circumstances, 73 FR 31966 (June 5,
2008) (CWP from the PRC), and
accompanying Issues and Decision
Memorandum (CWP Decision
Memorandum) at Comment 1.

Additionally, for the reasons stated in
the CWP Decision Memorandum, we are
using the date of December 11, 2001, the
date on which the PRC became a
member of the World Trade
Organization (WTO), as the date from
which the Department will identify and
measure subsidies in the PRC for
purposes of this investigation. See CWP
Decision Memorandum at Comment 2.

Use of Facts Otherwise Available and
Adverse Inferences

Sections 776(a)(1) and (2) of the Act
provide that the Department shall apply
“facts otherwise available” if, inter alia,
necessary information is not on the
record or an interested party or any
other person: (A) withholds information
that has been requested; (B) fails to
provide information within the
deadlines established, or in the form
and manner requested by the
Department, subject to subsections (c)(1)
and (e) of section 782 of the Act; (C)
significantly impedes a proceeding; or
(D) provides information that cannot be
verified as provided by section 782(i) of
the Act.

Section 776(b) of the Act further
provides that the Department may use
an adverse inference in applying the
facts otherwise available when a party
has failed to cooperate by not acting to
the best of its ability to comply with a
request for information.

Application of Facts Available:
Provision of Zinc for Less Than
Adequate Remuneration (LTAR)

The Department is investigating the
extent to which firms, acting as
government authorities, sold zinc to the
mandatory respondents for LTAR. As
discussed in further detail below in the
“Provision of Zinc for LTAR” section,
the Department sought information from
the mandatory respondents and the
GOC concerning the identity of the
firms that produced the zinc ultimately
purchased by the mandatory
respondents during the POL The
Department specifically sought
information that would enable it to
determine whether the input suppliers
acted as producers of the input or as
trading companies (or non—producing
suppliers) that resold the input that was
produced by other firms. In the case of
DHMP, information from the company
and the GOC identified the name of the
supplier(s) that sold the zinc to DHMP
during the POIL. However, DHMP and
the GOC did not identify the firm(s) that
actually produced the zinc that was sold
to DHMP during the POL® As explained
below in the “Provision of Zinc for
LTAR” program, the Department
requires information concerning the
producer(s) of the zinc purchased by
DHMP in order to determine whether
DHMP acquired zinc from a producer
that acted as a government authority
capable of providing a financial
contribution as described under section
771(5)(D)(iv) of the Act. Thus, we find
that the necessary information is not on
the record.

In prior CVD cases involving the PRC,
in instances in which the mandatory
respondent and the GOC have failed to
identify the firm that produced the
input sold to the mandatory respondent
during the POI, the Department has
resorted to the use of facts available as
described under sections 776(a)(1) and
(2)(b) of the Act. See, e.g., Circular
Welded Austenitic Stainless Pressure
Pipe From the People’s Republic of
China: Final Affirmative Countervailing
Duty Determination, 74 FR 4936
(January 28, 2009) (CWASPP from the
PRC), and accompanying Issues and
Decision Memorandum (CWASPP
Decision Memorandum) at ‘“Provision of
SSC for LTAR.” In such instances, the
Department has utilized aggregate
production data provided by the GOC to
estimate the amount of the input that is
produced by state—owned enterprises.
Id. In keeping with this approach, we
have resorted to the use of facts

6Eastfound reported that it did not purchase zinc
during the POL

available under sections 776(a)(1) and
(2) of the Act in order to determine the
extent to which the zinc purchased by
DHMP during the POI was produced by
firms acting as government authorities
capable of providing a financial
contribution within the meaning of
section 771(5)(D)(iv) of the Act.

The GOC provided the amount of zinc
produced by state—owned enterprises
(SOEs), collectives, private firms, and
firms for which the ownership category
was unknown. In the final
determination of LWRP from the PRC,
the Department affirmed its decision to
treat collectives as government
authorities. See Light-Walled
Rectangular Pipe and Tube From the
People’s Republic of China: Final
Affirmative Countervailing Duty
Investigation Determination, 73 FR
35642 (June 24, 2008) (LWRP from the
PRC(), and accompanying Issues and
Decision Memorandum (LWRP Decision
Memorandum) at Comment 5. We have
adopted the same approach with regard
to collectives in the instant
investigation. Using this data, we
calculated the share of zinc produced by
government authorities to be
approximately 67 percent.” Therefore,
pursuant to sections 776(a)(1) and (2) of
the Act, we are assuming that 67 percent
of the zinc sold to DHMP during the POI
was produced by government
authorities capable of providing a
financial contribution within the
meaning of section 771(5)(D)(iv) of the
Act.

Application of Adverse Inferences:
Provision of Electricity for LTAR

On July 16, 2009, the Department
issued its initial questionnaire to the
GOC. In the questionnaire, the
Department asked the GOC several
questions regarding its alleged provision
of electricity to the mandatory
respondents for LTAR. See
Department’s Initial Questionnaire at
Appendix 7 (July 16, 2009). The GOC
failed to respond to those questions. See
GOC’s Initial Questionnaire Response at
27-30 (September 10, 2009). The
Department issued a supplemental
questionnaire in which it asked the GOC
once again to submit the requested
information concerning the provision of
electricity for LTAR program. See
Department’s Second Supplemental
Questionnaire at 2 (September 18,
2009). The GOC, however, again failed
to provide the requested information
with regard to several of the
Department’s questions on the provision

7In deriving this ratio, we did not include in our
calculations the quantity of zinc produced by firms
that the GOC categorized as unknown.
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of electricity. See GOC’s Second
Supplemental Questionnaire Response
at 1-2 (October 15, 2009).

Section 776(a)(2)(D) of the Act states
that the Department shall use the facts
otherwise available in reaching a
determination if an interested party
provides information that cannot be
verified as provided by section 782(i) of
the Act. In addition, section 776(a)(2)(A)
of the Act states that the Department
shall use facts available when a party
withholds information that has been
requested by the Department. Further,
section 776(b) of the Act states that if
the Department finds that an interested
party fails to cooperate by not acting to
the best of its ability to comply with a
request for information, the Department
may use an inference that is adverse to
the interests of that party in selecting
from the facts otherwise available.

As summarized above, the GOC did
not provide the information requested
by the Department as it pertains to the
provision of electricity for LTAR
program. We preliminarily find that, in
failing to provide the requested
information, the GOC did not act to the
best of its ability. Accordingly, in
selecting from among the facts available,
we are drawing an adverse inference
with respect to the provision of
electricity in the PRC and preliminarily
determine that the GOC is providing a
financial contribution that is specific
within the meaning of section
771(5A)(D)(iv) of the Act. See
“Provision of Electricity for LTAR”
section below for a discussion of the
program benefit.

Application of Adverse Inferences:
Non-Cooperative Companies

In this investigation, 74 companies
did not provide a response to the
Department’s Q&V questionnaire issued
during the respondent selection process.
These non—cooperative Q&V companies
are listed below in the “Suspension of
Liquidation” section. We confirmed that
each of these companies received the
Q&V questionnaire which was sent via
either Federal Express or DHL.8

The 74 non—cooperative Q&V
companies withheld requested
information and significantly impeded
this proceeding. Specifically, by not
responding to requests for information
concerning the quantity and value of
their sales, they impeded the
Department’s ability to select the most
appropriate respondents in this
investigation. Thus, in reaching our
preliminary determination, pursuant to

8 See Memorandum to the File regarding
“Delivery of Quantity and Value Questionnaires via
Federal Express and DHL” (July 16, 2009).

sections 776(a)(2)(A) and (C) of the Act,
we are basing the CVD rate for the non—
cooperative Q&V companies on facts
otherwise available.

We further preliminarily determine
that an adverse inference is warranted,
pursuant to section 776(b) of the Act. By
failing to submit responses to the
Department’s Q&V questionnaires, these
companies did not cooperate to the best
of their ability in this investigation.
Accordingly, we preliminarily find that
an adverse inference is warranted to
ensure that the non—cooperating Q&V
companies will not obtain a more
favorable result than had they fully
complied with our request for
information.

In deciding which facts to use as
adverse facts available (AFA), section
776(b) of the Act and 19 CFR
351.308(c)(1) and (2) authorize the
Department to rely on information
derived from: (1) the petition; (2) a final
determination in the investigation; (3)
any previous review or determination;
or (4) any other information placed on
the record. The Department’s practice
when selecting an adverse rate from
among the possible sources of
information is to ensure that the rate is
sufficiently adverse “as to effectuate the
statutory purposes of the adverse facts
available rule to induce respondents to
provide the Department with complete
and accurate information in a timely
manner.” See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Static Random Access
Memory Semiconductors From Taiwan,
63 FR 8909, 8932 (February 23, 1998).
The Department’s practice also ensures
“that the party does not obtain a more
favorable result by failing to cooperate
than if it had cooperated fully.” See
Statement of Administrative Action
(SAA) accompanying the Uruguay
Round Agreements Act, H.R. Rep. No.
103-316, Vol. I, at 870 (1994), reprinted
at 1994 U.S.C.C.A.N. 4040, 4199.

It is the Department’s practice to
select, as AFA, the highest calculated
rate in any segment of the proceeding.
See, e.g., Laminated Woven Sacks From
the People’s Republic of China: Final
Affirmative Countervailing Duty
Determination and Final Affirmative
Determination, in Part, of Critical
Circumstances, 73 FR 35639 (June 24,
2008) (LWS from the PRC), and
accompanying Issues and Decision
Memorandum (LWS Decision
Memorandum) at ““Selection of the
Adverse Facts Available.”

In previous CVD investigations of
products from the PRC, we adapted the
practice to use the highest rate
calculated for the same or similar
program in other PRC CVD

investigations. See id. and Certain Tow—
Behind Lawn Groomers and Certain
Parts Thereof From the People’s
Republic of China: Preliminary
Affirmative Countervailing Duty
Determination and Alignment of Final
Countervailing Duty Determination with
Final Antidumping Duty Determination,
73 FR 70971, 70975 (November 24,
2008) (unchanged in the Certain Tow-
Behind Lawn Groomers and Certain
Parts Thereof From the People’s
Republic of China: Final Affirmative
Countervailing Duty Determination, 74
FR 29180 (June 19, 2009), and
accompanying Issues and Decision
Memorandum (Lawn Groomers Decision
Memorandum) at “Application of Facts
Available, Including the Application of
Adverse Inferences’’). For this
preliminary determination, consistent
with the Department’s recent practice,
we are computing a total AFA rate for
the non—cooperating companies
generally using program-—specific rates
calculated for the cooperating
respondents in the instant investigation
or calculated in prior PRC CVD cases.
Specifically, for programs other than
those involving income tax exemptions
and reductions, we are applying the
highest calculated rate for the identical
program in this investigation if a
responding company used the identical
program, and the rate is not zero. If
there is no identical program match
within the investigation, we are using
the highest non—de minimis rate
calculated for the same or similar
program in another PRC CVD
investigation. Absent an above—de
minimis subsidy rate calculated for the
same or similar program, we are
applying the highest calculated subsidy
rate for any program otherwise listed
that could conceivably be used by the
non—cooperating companies. See, e.g.,
Lightweight Thermal Paper From the
People’s Republic of China: Final
Affirmative Countervailing Duty
Determination, 73 FR 57323 (October 2,
2008) (LWTP from the PRC), and
accompanying Issues and Decision
Memorandum (LWTP Decision
Memorandum) at ‘‘Selection of the
Adverse Facts Available Rate.”

Further, where the GOC can
demonstrate through complete,
verifiable, positive evidence that non—
cooperative Q&V companies (including
all their facilities and cross—owned
affiliates) are not located in particular
provinces whose subsidies are being
investigated, the Department will not
include those provincial programs in
determining the countervailable subsidy
rate for the non—cooperative Q&V
companies. See, e.g., Certain Kitchen
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Shelving and Racks from the People’s
Republic of China: Final Affirmative
Countervailing Duty Determination, 74
FR 37012 (July 27, 2009) (Shelving from
the PRC), and accompanying Issues and
Decision Memorandum (Shelving
Decision Memorandum) at ‘“‘Use of Facts
Otherwise Available and Adverse Facts
Available.” In this investigation, the
GOC has not provided any such
information. Therefore, we are making
the adverse inference that the non—
cooperative Q&V companies had
facilities and/or cross—owned affiliates
that received subsidies under all of the
sub—national programs on which the
Department initiated.

For the income tax rate reduction or
exemption programs, we are applying
an adverse inference that the non—
cooperative Q&V companies paid no
income taxes during the POL The six
programs are: (1) Two Free, Three Half
Tax Exemptions for FIEs, (2) Income
Tax Exemptions for Export—Oriented
FIEs, (3) Local Income Tax Exemption
and Reduction Program for Productive
FIEs, (4) Preferential Tax Programs for
FIEs Recognized as High or New
Technology Enterprises, (5) Income Tax
Benefits for FIEs Based on Geographical
Location, and (6) Income Tax
Exemption for Investors in Designated
Geographical Regions within Liaoning.

The standard income tax rate for
corporations in the PRC is 30 percent,
plus a 3 percent provincial income tax
rate.? The highest possible benefit for all
income tax reduction or exemption
programs combined is 33 percent.
Therefore, we are applying a CVD rate
of 33 percent on an overall basis for
these six income tax programs (i.e.,
these six income tax programs
combined provide a countervailable
benefit of 33 percent). This 33 percent
AFA rate does not apply to tax credit or
tax refund programs. This approach is
consistent with the Department’s past
practice. See, e.g., CWP Decision
Memorandum at 2, and LWTP Decision
Memorandum at ““Selection of the
Adverse Facts Available Rate.”

The 33 percent AFA rate does not
apply to the following four income tax
credit and rebate or accelerated
depreciation programs because such
programs may not affect the tax rate
and, hence, the subsidy conferred, in
the current year: (1) Income Tax Credit
for Domestically-owned Companies
Purchasing Domestically—produced
Equipment, (2) Income Tax Exemption
for Investment in Domestic

9 See GOC'’s supplemental questionnaire response
at 9 (October 15, 2009).

Technological Renovation,0 (3)
Preferential Income Tax Policy for
Enterprises in the Northeast Region,1?
and (4) Forgiveness of Tax Arrears for
Enterprises in the Old Industrial Bases
of Northeast China.12 Neither
mandatory respondent used these
programs, nor have we found greater
than de minimis benefits for these direct
tax programs in other CVD PRC
proceedings. Therefore, we
preliminarily determine to use the
highest non—de minimis rate for any
indirect tax program from a China CVD
investigation. The rate we select is 1.51
percent, calculated for the “Value—
Added Tax and Tariff Exemptions on
Imported Equipment” program in CFS
from the PRC. See CFS Decision
Memorandum at 13—-14.

We are also investigating VAT and
tariff reduction programs. Eastfound
used the Import Tariff and VAT
Exemptions for FIEs and Certain
Domestic Enterprises Using Imported
Equipment in Encouraged Industries
program and VAT Refunds for FIEs
Purchasing Domestically—produced
Equipment program and, therefore, we
are using, as AFA, Eastfound’s rates of
0.02 percent and 0.13 percent,
respectively. For the other following
VAT and tariff reduction programs, for
which we do not have respondent
program usage, we are applying the 1.51
percent rate calculated in CFS from the
PRC: (1) VAT Deductions on Fixed
Assets and (2) VAT Exemptions for
Newly Purchased Equipment in Jinzhou
District.

Neither respondent used any of the
loan programs on which the Department
initiated. Therefore, for the following
loan programs, we preliminarily
determine to apply the highest non—de
minimis subsidy rate for any loan
program in a prior China CVD
investigation: (1) Honorable Enterprise
Program,3 (2) Preferential Loans for
Key Projects and Technologies, (3)

10 Program provides a tax credit to enterprises for
a certain portion of investment in any domestically-
produced equipment that relates to technology
updates. See Initiation Checklist at 15.

11 Program reduces the depreciation life of fixed
assets by up to 40 percent for tax purposes and
shortens the period of amortization of intangible
assets by up to 40 percent for tax purposes. See
Initiation Checklist at 15.

12 Petitioner alleged that this program forgives tax
liabilities owed by companies in the northeast
region of China. See Initiation Checklist at 16.

131n its September 29, 2009, supplemental
questionnaire response, the GOC reported that the
Honorable Enterprise Program was terminated and
provided termination legislation (see page 1 and
Exhibit 1). The GOC also reported that it has not
enacted a successor program. We require more
information regarding the GOC’s claim that the
program has been terminated and will continue to
examine the GOC’s claim of program termination.

Preferential Loans as Part of the
Northeast Revitalization Program, and
(4) Policy Loans for Firms Located in
Industrial Zones in the City of Dalian in
Liaoning Province. The highest non—de
minimis subsidy rate is 8.31 percent
calculated for the “Government Policy
Lending Program,” from LWTP from the
PRC. See Lightweight Thermal Paper
From the People’s Republic of China:
Notice of Amended Final Affirmative
Countervailing Duty Determination and
Notice of Countervailing Duty Order, 73
FR 70958 (November 24, 2008)
(Amended LWTP from the PRC).

We also investigated on a number of
grant programs. Neither respondent
used the following grant programs: (1)
Five Points, One Line Program, (2)
Export Interest Subsidies, (3) State Key
Technology Fund, (4) Subsidies for
Development of Famous Export Brands
and China Top Brands, (5) Sub—Central
Government Programs to Promote
Famous Export Brands and China World
Top Brands, and (6) Exemption of Fees
for Firms Located in Designated
Geographical Areas in Dalian. In
addition, the Department has not
calculated an above de minimis rates for
any of these programs in prior
investigations, and, moreover, all
previously calculated rates for grant
programs from prior China CVD
investigations have been de minimis.
Therefore, for each of these grant
programs, we preliminarily determine to
use the highest calculated subsidy rate
for any program otherwise listed, which
could have been used by the non—
cooperative Q&V companies. We
preliminarily determine that this rate is
44.91 percent for the “Provision of HRS
for LTAR” program from CWP from the
PRC. See Circular Welded Carbon
Quality Steel Pipe From the People’s
Republic of China: Notice of Amended
Final Affirmative Countervailing Duty
Determination and Notice of
Countervailing Duty Order, 73 FR 42545
(July 22, 2008) (Amended CWP from the
PRCQ).

Finally, there are several provision of
a good or service for LTAR programs,
which we are investigating. For the
Provision of Wire Rod for LTAR, we are
using the rate of 1.21 percent calculated
for Eastfound (see program section
below). For the Provision of HRS for
LTAR, we are using the rate of 0.26
percent calculated for Eastfound (see
program section below). For the
Provision of Zinc for LTAR, though we
have respondent use of this program,
DHMP’s rate is 0.00 percent. Therefore,
we are using, as the AFA rate, the 44.91
percent calculated for the “Provision of
HRS for LTAR” program from Amended
CWP from the PRC.
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Regarding the Provision of Electricity
for LTAR,4 for reasons discussed in the
program section below, we
preliminarily determine to use, as AFA,
the rate of 0.07 percent, which was
calculated for the program ‘“‘Provision of
Electricity for LTAR in Zhanjiang Zone”
in LWTP from the PRC.

For the Provision of Land for LTAR
for Firms Located in Designated
Geographical Areas in Dalian, we are
using the rate of 1.46 percent calculated
for DHMP (see program section below).
Regarding the Provision of Water for
LTAR for Firms Located in Designated
Geographical Areas in Dalian, which
neither respondent used, the
Department has not calculated a rate for
this type of program in a prior CVD PRC
investigation. Therefore, we have
preliminarily determined to use the
highest non—de minimis rate calculated
for a provision of a good or service at
LTAR program for which the non—
cooperative Q&V companies could have
benefitted. We preliminarily determine
that this rate is 44.91 percent for the
“Provision of HRS for LTAR” program
from Amended CWP from the PRC.

For further explanation of the
derivation of the AFA rates, see
Memorandum to the File, regarding
“Preliminary Determination of Adverse
Facts Available Rate” (November 2,
2009) (AFA Memorandum). Section
776(c) of the Act provides that, when
the Department relies on secondary
information rather than on information
obtained in the course of an
investigation or review, it shall, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal.
Secondary information is “information
derived from the petition that gave rise
to the investigation or review, the final
determination concerning the subject
merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See, e.g., SAA, at
870, 1994 U.S.C.C.A.N. at 4199. The
Department considers information to be
corroborated if it has probative value.
Id. To corroborate secondary
information, the Department will, to the
extent practicable, examine the
reliability and relevance of the
information to be used. The SAA
emphasizes, however, that the
Department need not prove that the
selected facts available are the best
alternative information. Id. at 869.

14 Qur preliminary findings regarding the federal
provision of electricity for LTAR encompasses the
program ‘‘Provision of Electricity for LTAR for
Firms Located in Designated Geographical Areas in
Dalian,” which is listed in the Initiation Notice and
accompanying Initiation Checklist.

With regard to the reliability aspect of
corroboration, we note that these rates
were calculated in recent final CVD
determinations. Further, the calculated
rates were based upon verified
information about the same or similar
programs. Moreover, no information has
been presented that calls into question
the reliability of these calculated rates
that we are applying as AFA. Finally,
unlike other types of information, such
as publicly available data on the
national inflation rate of a given country
or national average interest rates, there
typically are no independent sources for
data on company-specific benefits
resulting from countervailable subsidy
programs.

With respect to the relevance aspect
of corroborating the rates selected, the
Department will consider information
reasonably at its disposal in considering
the relevance of information used to
calculate a countervailable subsidy
benefit. Where circumstances indicate
that the information is not appropriate
as AFA, the Department will not use it.
See Fresh Cut Flowers From Mexico;
Final Results of Antidumping Duty
Administrative Review, 61 FR 6812
(February 22, 1996).

In the absence of record evidence
concerning these programs due to the
decision of the non—cooperative Q&V
companies to not participate in the
investigation, we have reviewed the
information concerning PRC subsidy
programs in this and other cases. For
those programs for which the
Department has found a program—type
match, we find that, because these are
the same or similar programs, they are
relevant to the programs of this case. For
the programs for which there is no
program—type match, we have selected
the highest calculated subsidy rate for
any PRC program from which the non—
cooperative Q&V companies could
receive a benefit to use as AFA. The
relevance of these rates is that it is an
actual calculated CVD rate for a PRC
program from which the non—
cooperative Q&V companies could
actually receive a benefit. Further, these
rates were calculated for periods close
to the POI in the instant case. Moreover,
the failure of these companies to
respond to requests for information by
the Department has “resulted in an
egregious lack of evidence on the record
to suggest an alternative rate.” See
Shanghai Taoen Int’l Trading Co. v.
United States, 360 F. supp. 2d 1339,
1348 (CIT 2005). Due to the lack of
participation by the non—cooperative
Q&V companies and the resulting lack
of record information concerning their
use of the programs under investigation,
the Department has corroborated the

rates it selected to use as AFA to the
extent practicable.

On this basis, we preliminarily
determine the AFA countervailable
subsidy rate for the non—cooperative
Q&V companies to be 437.73 percent ad
valorem. See AFA Memorandum.

Application of All Others Rate to
Companies Not Selected as Mandatory
Respondents

In addition to DHMP and Eastfound,
we received responses to the Q&V
questionnaire from the following eight
companies: Brynick Enterprises
Limited;*5 C—F Industries LLC; Dalian
Xingbo Metal Products Co., Ltd.;
Dandong Rigian Logistics Equipment
Co., Ltd.; Globsea Co., Ltd.; Nanjing
Topsun Racking Manufacturing Co.,
Ltd.; Ningbo Xinguang Rack Co., Ltd.;
and Tianjin Jiali Machine Co., Ltd. See
Memorandum to the File regarding
“Q&V Cooperative Companies”
(November 2, 2009). Though these eight
companies were not chosen as
mandatory respondents, they did
cooperate fully with the Department’s
request for quantity and value
information. We, therefore, are applying
the all others rate to them.6

Subsidies Valuation Information

Allocation Period

Under 19 CFR 351.524(b), non—
recurring subsidies are allocated over a
period corresponding to the average
useful life (AUL) of the renewable
physical assets used to produce the
subject merchandise. Pursuant to 19
CFR 351.524(d)(2), there is a rebuttable
presumption that the AUL will be taken
from the U.S. Internal Revenue Service’s
1977 Class Life Asset Depreciation
Range System (IRS Tables), as updated
by the Department of Treasury. For the
subject merchandise, the IRS Tables
prescribe an AUL of 12 years. No
interested party has claimed that the
AUL of 12 years is unreasonable.

Further, for non-recurring subsidies,
we have applied the “0.5 percent
expense test” described in 19 CFR
351.524(b)(2). Under this test, we
compare the amount of subsidies
approved under a given program in a
particular year to sales (total sales or
total export sales, as appropriate) for the
same year. If the amount of subsidies is
less than 0.5 percent of the relevant
sales, then the benefits are allocated to

15 Also known as, Ningbo Brynick Enterprises
Limited.

16 We are also applying the all others rate to
Yangzhou Hynet Imp and Exp Corp. because the
Department inadvertently failed to send to the
company a Q&V questionnaire. See Memorandum
to the File regarding ‘“Yangzhou Hynet Imp and Exp
Corp.” (November 2, 2009).
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the year of receipt rather than allocated
over the AUL period.

Attribution of Subsidies

The Department’s regulations at 19
CFR 351.525(b)(6)(i) state that the
Department will normally attribute a
subsidy to the products produced by the
corporation that received the subsidy.
However, 19 CFR 351.525(b)(6)(ii)-(v)
directs the Department to attribute
subsidies received by certain other
companies to the combined sales of
those companies if (1) cross—ownership
exists between the companies, and (2)
the cross—owned companies produce
the subject merchandise, are a holding
or parent company of the subject
company, produce an input that is
primarily dedicated to the production of
the downstream product, or transfer a
subsidy to a cross—owned company.

According to 19 CFR
351.525(b)(6)(vi), cross—ownership
exists between two or more corporations
where one corporation can use or direct
the individual assets of the other
corporation(s) in essentially the same
ways it can use its own assets. This
regulation states that this standard will
normally be met where there is a
majority voting interest between two
corporations or through common
ownership of two (or more)
corporations. The Court of International
Trade (CIT) has upheld the
Department’s authority to attribute
subsidies based on whether a company
could use or direct the subsidy benefits
of another company in essentially the
same way it could use its own subsidy
benefits. See Fabrique de Fer de
Charleroi v. United States, 166 F. Supp.
2d 593, 600—604 (CIT 2001).

Eastfound

Eastfound Metal and Eastfound
Material are affiliated companies that
produce and export the subject
merchandise. These companies are
cross—owned within the meaning of 19
CFR 351.525(b)(6)(vi) by virtue of high
levels of common ownership. Therefore,
pursuant to 19 CFR 351.525(b)(6)(ii), we
are attributing the subsidies received by
Eastfound Metal and Eastfound Material
to the combined sales of the companies,
excluding the sales between them.

Eastfound Metal and Eastfound
Material reported other affiliated
parties; however, both companies
reported that these other affiliates do
not produce the subject merchandise
and do not provide inputs. Therefore,
because these other affiliates do not
produce subject merchandise or
otherwise fall within the situations
outlined in 19 CFR 351.525(b)(6)(iii)-(v),

we are not including these companies in
our subsidy calculations.

DHMP

In its questionnaire response, DHMP
indicated that is the sole producer of
subject merchandise. It also indicated
that it is owned by a parent company.
We sent a CVD questionnaire to the
parent company of DHMP. The parent
company supplied its response on
September 9, 2009. Based on the
information in the response, we
preliminarily determine that the parent
company did not produce subject
merchandise or supply DHMP with an
input that is primarily dedicated to the
production of subject merchandise
during the POI. Furthermore, based on
the questionnaire response of the parent
company, we preliminarily determine
that it had no sales revenue during the
POI and did not use any of the alleged
subsidy programs. Therefore, in
accordance with 19 CFR
351.525(b)(6)(i), we are attributing
subsidies found to have been received
by DHMP solely to the sales of DHMP.

Benchmarks and Discount Rates

Although the Department is not
calculating subsidy rates for any loans
in this investigation, the benchmark
interest rate is used to compute the
discount rate that we are using to
allocate benefits over time. Therefore,
we discuss the derivation of the
benchmark rates below.

Benchmark for Short-Term RMB
Denominated Loans: Section
771(5)(E)(ii) of the Act explains that the
benefit for loans is the “difference
between the amount the recipient of the
loan pays on the loan and the amount
the recipient would pay on a
comparable commercial loan that the
recipient could actually obtain on the
market.” Normally, the Department uses
comparable commercial loans reported
by the company for benchmarking
purposes. See 19 CFR 351.505(a)(3)(i). If
the firm did not have any comparable
commercial loans during the period, the
Department’s regulations provide that
we ‘“may use a national interest rate for
comparable commercial loans.” See 19
CFR 351.505(a)(3)(ii).

As noted above, section 771(5)(E)(ii)
of the Act indicates that the benchmark
should be a market-based rate.
However, for the reasons explained in
CFS from the PRC, loans provided by
Chinese banks reflect significant
government intervention in the banking
sector and do not reflect rates that
would be found in a functioning market.
See CFS Decision Memorandum at
Comment 10. Because of this, any loans
received by respondents from private

Chinese or foreign—owned banks would
be unsuitable for use as benchmarks
under 19 CFR 351.505(a)(2)(i).
Similarly, we cannot use a national
interest rate for commercial loans as
envisaged by 19 CFR 351.505(a)(3)(ii).
Therefore, because of the special
difficulties inherent in using a Chinese
benchmark for loans, the Department is
selecting an external market—based
benchmark interest rate. The use of an
external benchmark is consistent with
the Department’s practice. For example,
in Softwood Lumber from Canada, the
Department used U.S. timber prices to
measure the benefit for government—
provided timber in Canada. See Notice
of Final Affirmative Countervailing Duty
Determination and Final Negative
Critical Circumstances Determination:
Certain Softwood Lumber Products
From Canada, 67 FR 15545 (April 2,
2002) (Softwood Lumber from Canada),
and accompanying Issues and Decision
Memorandum (Softwood Lumber
Decision Memorandum) at ““Analysis of
Programs, Provincial Stumpage
Programs Determined to Confer
Subsidies, Benefit.”

We are calculating the external
benchmark using the regression—based
methodology first developed in CFS
from the PRC and more recently
updated in LWTP from the PRC. See
CFS Decision Memorandum at
Comment 10; see also LWTP Decision
Memorandum at ‘“‘Benchmarks and
Discount Rates.” This benchmark
interest rate is based on the inflation—
adjusted interest rates of countries with
per capita gross national incomes (GNIs)
similar to the PRC, and takes into
account a key factor involved in interest
rate formation, that of the quality of a
country’s institutions, that is not
directly tied to the state—imposed
distortions in the banking sector
discussed above.

Following the methodology
developed in CFS from the PRC, we first
determined which countries are similar
to the PRC in terms of GNI, based on the
World Bank’s classification of countries
as: low income; lower-middle income;
upper—-middle income; and high
income. The PRC falls in the lower—
middle income category, a group that
includes 55 countries as of July 2007. As
explained in CFS from the PRC, this
pool of countries captures the broad
inverse relationship between income
and interest rates.

Many of these countries reported
lending and inflation rates to the
International Monetary Fund and are
included in that agency’s international
financial statistics (IFS). With the
exceptions noted below, we have used
the interest and inflation rates reported
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in the IFS for the countries identified as
“low middle income” by the World
Bank. First, we did not include those
economies that the Department
considered to be non-market economies
for AD purposes for any part of the years
in question, for example: Armenia,
Azerbaijan, Belarus, Georgia, Moldova,
and Turkmenistan. Second, the pool
necessarily excludes any country that
did not report both lending and
inflation rates to IFS for those years.
Third, we removed any country that
reported a rate that was not a lending
rate or that based its lending rate on
foreign—currency denominated
instruments. For example, Jordan
reported a deposit rate, not a lending
rate, and the rates reported by Ecuador
and Timor L’Este are dollar—
denominated rates; therefore, the rates
for these three countries have been
excluded. Finally, for each year the
Department calculated an inflation—
adjusted short—term benchmark rate, we
have also excluded any countries with
aberrational or negative real interest
rates for the year in question.

Benchmark for Long-Term RMB
Denominated Loans: The lending rates
reported in the IFS represent short- and
medium—term lending, and there are no
sufficient publicly available long—term
interest rate data upon which to base a
robust long—term benchmark. To
address this problem, the Department
has developed an adjustment to the
short- and medium—term rates to
convert them to long—term rates using
Bloomberg U.S. corporate BB-rated
bond rates. See LWRP Decision
Memorandum at ‘“Discount Rates.” In
Citric Acid from the PRC, this
methodology was revised by switching
from a long—term mark—up based on the
ratio of the rates of BB—rated bonds to
applying a spread which is calculated as
the difference between the two—year BB
bond rate and the n—year BB bond rate,
where n equals or approximates the
number of years of the term of the loan
in question. See Citric Acid and Certain
Citrate Salts From the People’s Republic
of China: Final Affirmative
Countervailing Duty Determination, 74
FR 16836 (April 13, 2009) (Citric Acid
from the PRC), and accompanying
Issues and Decision Memorandum
(Citric Acid Decision Memorandum) at
Comment 14.

Discount Rates: Consistent with 19
CFR 351.524(d)(3)(i)(A), we have used,
as our discount rate, the long—term
interest rate calculated according to the
methodology described above for the
year in which the government provided
the subsidy.

Analysis of Programs

I. Programs Preliminarily Determined
To Be Countervailable

A. Provision of Wire Rod for LTAR

The Department is investigating
whether producers and suppliers, acting
as Chinese government authorities, sold
wire rod to the mandatory respondents
for LTAR. DHMP and Eastfound
reported obtaining wire rod during the
POI from trading companies as well as
directly from wire rod producers.

In Tires from the PRC, the Department
determined that majority government
ownership of an input producer is
sufficient to qualify it as an ‘“‘authority.”
See Certain New Pneumatic Off-the-
Road Tires From the People’s Republic
of China: Final Affirmative
Countervailing Duty Determination and
Final Negative Determination of Critical
Circumstances, 73 FR 40480 (July 15,
2008) (Tires from the PRC), and
accompanying Issues and Decision
Memorandum (Tires Decision
Memorandum) at ‘“Government
Provision of Rubber for Less than
Adequate Remuneration.” Based on the
record in the instant investigation, we
preliminarily determine that wire rod
producers, which supplied respondents,
and that are majority—government
owned are “‘authorities.” See
Memorandum to the File regarding
“Preliminary Calculations for
Eastfound” (November 2, 2009)
(Eastfound Preliminary Calculations).
As a result, we determine that wire rod
supplied by companies deemed to be
government authorities constitute(s) a
financial contribution to Eastfound in
the form of a governmental provision of
a good and that the respondents
received a benefit to the extent that the
price they paid for wire rod produced
by these suppliers was for LTAR. See
sections 771(5)(D)(iv) and 771(5)(E)(iv)
of the Act.17

In prior CVD proceedings involving
the PRC, the Department has
determined that when a respondent
purchases an input from a trading
company or non—producing supplier, a
subsidy is conferred if the producer of
the input is an “authority” within the
meaning of section 771(5)(B) of the Act
and the price paid by the respondent for
the input was sold for LTAR. See CWP
Decision Memorandum at “Hot-Rolled
Steel for Less Than Adequate
Remuneration;” Shelving Decision
Memorandum at “Provision of Wire Rod
for Less than Adequate Remuneration;”
and CWASPP Decision Memorandum at

17 Regarding DHMP, we preliminarily determine
that none of the wire rod it acquired during the POI
was produced by government authorities.

“Provision of SSC for LTAR.” Therefore,
in our initial questionnaire, we
requested that the respondent
companies and the GOC together
identify the producers from whom the
trading companies acquired the wire rod
that was subsequently sold to
respondents during the POI and to
provide information that would allow
the Department to determine whether
those producers were government
authorities.

In response to these requests, DHMP
and Eastfound were able to identify the
firms that produced the wire rod that
was ultimately sold to them. We have
used the information concerning the
ownership status of the wire rod
suppliers to determine whether DHMP
and Eastfound purchased wire rod that
was produced by government
authorities. In the case of DHMP, we
preliminarily determine that none of the
wire rod it purchased was produced by
firms acting as government authorities.
Therefore, we have not conducted a
subsidy analysis for DHMP’s purchases
of wire rod during the POI. Regarding
Eastfound, we preliminarily determine
that it purchased a certain quantity of
wire rod that was produced by
government authorities during the POL
Therefore, we preliminarily determine,
with regard to wire rod produced by
these firms, that Eastfound received a
financial contribution within the
meaning of section 771(5)(D)(iv) of the
Act.

Having addressed the issue of
financial contribution, we must next
analyze whether the sale of wire rod to
Eastfound by suppliers designated as
government authorities conferred a
benefit within the meaning of section
771(5)(iv) of the Act. The Department’s
regulations at 19 CFR 351.511(a)(2) set
forth the basis for identifying
appropriate market—determined
benchmarks for measuring the adequacy
of remuneration for government—
provided goods or services. These
potential benchmarks are listed in
hierarchical order by preference: (1)
market prices from actual transactions
within the country under investigation
(e.g., actual sales, actual imports or
competitively run government auctions)
(tier one); (2) world market prices that
would be available to purchasers in the
country under investigation (tier two);
or (3) an assessment of whether the
government price is consistent with
market principles (tier three). As we
explained in Softwood Lumber from
Canada, the preferred benchmark in the
hierarchy is an observed market price
from actual transactions within the
country under investigation because
such prices generally would be expected
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to reflect most closely the prevailing
market conditions of the purchaser
under investigation. See Softwood
Lumber Decision Memorandum at
‘““Market—-Based Benchmark.”

Beginning with tier—one, we must
determine whether the prices from
actual sales transactions involving
Chinese buyers and sellers are
significantly distorted. As explained in
the CVD Preamble:

Where it is reasonable to conclude
that actual transaction prices are
significantly distorted as a result of
the government’s involvement in
the market, we will resort to the
next alternative {tier two} in the
hierarchy.

See Preamble to Countervailing Duty
Regulations, 63 FR 65377, (November
25, 1998) (CVD Preamble). The CVD
Preamble further recognizes that
distortion can occur when the
government provider constitutes a
majority or, in certain circumstances, a
substantial portion of the market.

In the instant investigation, the GOC
reported the total wire rod production
by state—owned entities during the POL.
The number of these state—owned
entities (SOEs and COEs) accounted for
approximately the same percentage of
the wire rod production in the PRC as
was recently found in Shelving and
Racks from the PRC, in which the
Department determined that the GOC
had direct ownership or control of wire
rod production. See Shelving and Racks
Decision Memorandum, at Comment 4.
Because the GOC has not provided any
information that would lead the
Department to reconsider the
determination in Shelving and Racks
from the PRC, we find that the
substantial market share held by SOEs
shows that the government plays a
predominant role in the this market. See
Shelving and Racks Decision
Memorandum at 15. The government’s
predominant position is further
demonstrated by the low level of
imports, which accounted for only one
percent of the volume of wire rod
available in the Chinese market during
the POL. See GOC’s September 10, 2009,
questionnaire response at 11. Because
the share of imports of wire rod into the
PRC is small relative to Chinese
domestic production of wire rod, it
would be inappropriate to use import
values to calculate a benchmark. This is
consistent with the Department’s
approach discussed in LWRP Decision
Memorandum, at Comment 7.

In addition to the government’s
predominant role in the market, we
found in Shelving and Racks from the
PRC that the 10 percent export tariff and
export licensing requirement instituted

by the GOC contributed to the distortion
of the domestic market in the PRC for
wire rod. Such export restraints can
discourage exports and increase the
supply of wire rod in the domestic
market, with the result that domestic
prices are lower than they would
otherwise be. See Shelving and Racks
Decision Memorandum at 15.
Consequently, we determine that there
are no appropriate tier one benchmark
prices available for wire rod.

We examined whether the record
contained data that could be used as a
tier—two wire rod benchmark under 19
CFR 351.511(a)(2)(ii). The Department
has on the record of the investigation
prices for wire rod (industrial quality,
low carbon), as sourced from the
American Metals Market (AMA). See
Petitioners’ Benchmark Comments at
Exhibit 1. The benchmark prices are
reported on a monthly basis in U.S.
dollars per metric ton (MT). No other
interested party submitted tier—two wire
rod prices on the record of this
investigation.

Therefore, for purposes of the
preliminary determination, we find that
the data from AMA should be used to
derive a tier—two, world market price for
wire rod that would be available to
purchasers of wire rod in the PRC. We
note that the Department has relied on
pricing data from industry publications
in recent CVD proceedings involving the
PRC. See, e.g., CWP Decision
Memorandum at “Hot—Rolled Steel for
Less Than Adequate Remuneration” and
LWRP Decision Memorandum at “Hot—
Rolled Steel for Less Than Adequate
Remuneration.” Further, we find that,
for purposes of the preliminary
determination, there is no basis to
conclude that prices from the AMA are
any less reliable or representative than
data from other trade industry
publications used by the Department in
prior CVD proceedings involving the
PRC.

To determine whether wire rod
suppliers, acting as government
authorities, sold wire rod to respondents
for LTAR, we compared the prices that
Eastfound paid to the suppliers to our
wire rod benchmark price. We
conducted our comparison on a
monthly basis. When conducting the
price comparison, we converted the
benchmark to the same currency and
unit of measure as reported by
Eastfound for its purchases of wire rod.

Under 19 CFR 351.511(a)(2)(iv), when
measuring the adequacy of
remuneration under tier one or tier two,
the Department will adjust the
benchmark price to reflect the price that
a firm actually paid or would pay if it
imported the product, including

delivery charges and import duties.
Regarding delivery charges, at this time
we lack information concerning delivery
charges and, therefore, have not
adjusted the benchmark in this regard,
but will continue to seek the relevant
information. However, we have added
import duties, as reported by the GOC,
and the VAT applicable to imports of
wire rod into the PRC. With respect to
the three percent insurance charge on
imports noted by the petitioner,
consistent with Shelving from the PRC,
while the Department will consider in
future determinations the propriety of
including insurance as a delivery
charge, the existing record of this
investigation does not support such an
adjustment. See Shelving from the PRC
Decision Memorandum at Comment 9.

Comparing the benchmark unit prices
to the unit prices paid by Eastfound for
wire rod, we preliminarily determine
that wire rod was provided for LTAR
and that a benefit exists in the amount
of the difference between the
benchmark and what the respondent
paid. See section 771(5)(E)(iv) of the Act
and 19 CFR 351.511(a). We calculated
the total benefit by multiplying the unit
benefit by the quantity of wire rod
purchased.

Finally, with respect to specificity,
the third subsidy element specified
under the Act, the GOC has provided
information on end uses for wire rod.
See GOC’s Initial Questionnaire
Response at 14 (September 10, 2009).
The GOC stated that the consumption of
wire rod occurs across a broad range of
industries. Id. While numerous
companies may comprise the listed
industries, section 771(5A)(D)(iii)(I) of
the Act clearly directs the Department to
conduct its analysis on an industry or
enterprise basis. Based on our review of
the data and consistent with our past
practice, we determine that the
industries named by the GOC are
limited in number and, hence, the
subsidy is specific. See section
771(5A)(D)(iii)(I) of the Act; see also
LWRP Decision Memorandum at
Comment 7, and Shelving Decision
Memorandum at ‘“Provision of Wire Rod
from Less Than Adequate
Remuneration.”

We preliminarily find that the GOC’s
provision of wire rod for LTAR to be a
domestic subsidy as described under 19
CFR 351.525(b)(3). Therefore, to
calculate the net subsidy rate, we
divided the benefit by a denominator
comprised of total sales. On this basis,
we calculated a total net subsidy rate of
1.21 percent ad valorem for Eastfound.
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B. Provision of Hot-Rolled Steel for
LTAR

The Department is investigating
whether producers and suppliers, acting
as Chinese government authorities, sold
HRS to the mandatory respondents for
LTAR. DHMP and Eastfound reported
purchasing HRS during the POI from
trading companies as well as directly
from HRS producers.

As explained above, in Tires from the
PRC, the Department determined that
majority government ownership of an
input producer is sufficient to qualify
the producer as an “authority.” See
Tires Decision Memorandum at
“Government Provision of Rubber for
Less than Adequate Remuneration.”
Based on the record of this
investigation, we preliminarily
determine that HRS producers that
supply respondents and that are
majority—government owned are
“authorities.” See Eastfound
Preliminary Calculations. As a result,
we preliminarily determine that HRS
supplied by companies deemed to be
government authorities constitute a
financial contribution to respondents in
the form of a governmental provision of
a good and that the respondents
received a subsidy to the extent that the
price they paid for HRS produced by
these suppliers was sold for LTAR. See
sections 771(5)(D)(iv) and 771(5)(E)(iv)
of the Act.

In prior CVD proceedings involving
the PRC, the Department has
determined that when a respondent
purchases an input from a trading
company or non—producing supplier, a
subsidy is conferred if the producer of
the input is an “authority”” within the
meaning of section 771(5)(B) of the Act
and the price paid by the respondent for
the input was sold for LTAR. See CWP
Decision Memorandum at ‘““Hot-Rolled
Steel for Less Than Adequate
Remuneration,” Shelving Decision
Memorandum at “Provision of HRS for
Less than Adequate Remuneration,” and
CWASPP Decision Memorandum at
“Provision of SSC for LTAR.” Therefore,
in our initial questionnaire, we
requested that the respondent
companies and the GOC together
identify the producers from whom the
trading companies acquired the HRS
that was subsequently sold to
respondents during the POI and to
provide information that would allow
the Department to determine whether
those producers were government
authorities.

In response to these requests, DHMP
and Eastfound were able to identify the
firms that produced the HRS that was
ultimately sold to them. We have used

the information concerning the
ownership status of the HRS suppliers
to determine whether DHMP and
Eastfound purchased HRS that was
produced by government authorities. In
the case of DHMP, we preliminarily
determine that none of the HRS it
purchased was produced by firms acting
as government authorities. Therefore,
we have not conducted a subsidy
analysis for DHMP’s purchases of HRS
during the POI. Regarding Eastfound,
we preliminarily determine that it
purchased a certain quantity of HRS that
was produced by government
authorities during the POI. Therefore,
we preliminarily determine, with regard
to HRS produced by these firms, that
Eastfound received a financial
contribution within the meaning of
section 771(5)(D)(iv) of the Act.

Having addressed the issue of
financial contribution, we must next
analyze whether the sale of HRS to the
mandatory respondents by suppliers
designated as government authorities
conferred a benefit within the meaning
of section 771(5)(iv) of the Act. The
Department’s regulations at 19 CFR
351.511(a)(2) set forth the basis for
identifying appropriate market—
determined benchmarks for measuring
the adequacy of remuneration for
government—provided goods or services.
These potential benchmarks are listed in
hierarchical order by preference: (1)
market prices from actual transactions
within the country under investigation
(e.g., actual sales, actual imports or
competitively run government auctions)
(tier one); (2) world market prices that
would be available to purchasers in the
country under investigation (tier two);
or (3) an assessment of whether the
government price is consistent with
market principles (tier three). As we
explained in Softwood Lumber from
Canada, the preferred benchmark in the
hierarchy is an observed market price
from actual transactions within the
country under investigation because
such prices generally would be expected
to reflect most closely the prevailing
market conditions of the purchaser
under investigation. See Softwood
Lumber Decision Memorandum at
“Market—Based Benchmark.”

Beginning with tier-one, we must
determine whether the prices from
actual sales transactions involving
Chinese buyers and sellers are
significantly distorted. As explained in
the CVD Preamble:

Where it is reasonable to conclude
that actual transaction prices are
significantly distorted as a result of
the government’s involvement in
the market, we will resort to the
next alternative {tier two} in the

hierarchy.
See 63 FR at 65377. The CVD Preamble
further recognizes that distortion can
occur when the government provider
constitutes a majority or, in certain
circumstances, a substantial portion of
the market.

As instructed, the GOC provided the
percentage of HRS production
accounted for by SOEs during the POIL
The GOC further reported the portion of
HRS produced by “collectives.” In the
final determination of LWRP from the
PRC, the Department affirmed its
decision to treat collectives as
government authorities. See LWRP
Decision Memorandum at Comment 5.
Based on this aggregate data, we
preliminarily determine that
government authorities accounted for a
majority of the HRS produced during
the POL. Based on these data, we
preliminarily determine that domestic
prices for HRS cannot serve as a viable
tier—one benchmark as described under
19 CFR 351.511(a)(2)(i). Consequently,
as there are no other available tier—one
benchmark prices, we have turned to
tier—two, i.e., world market prices
available to purchasers in the PRC.

We examined whether the record
contained data that could be used as a
tier—two HRS benchmark under 19 CFR
351.511(a)(2)(ii). The Department has on
the record of the investigation prices for
HRS, as sourced from the Steel
Benchmarker Report. See Petitioners’
Benchmark Comments at Exhibit 2. The
benchmark prices are reported on a
monthly basis in U.S. dollars per metric
ton (MT). No other interested party
submitted tier—two HRS prices on the
record of this investigation.

Therefore, for purposes of the
preliminary determination, we find that
the data from the Steel Benchmarker
Report should be used to derive a tier—
two, world market price for HRS that
would be available to purchasers of HRS
in the PRC. We note that the Department
has relied on pricing data from industry
publications in recent CVD proceedings
involving the PRC. See, e.g., CWP
Decision Memorandum at ‘““Hot-Rolled
Steel for Less Than Adequate
Remuneration,” and LWRP Decision
Memorandum at ‘““Hot-Rolled Steel for
Less Than Adequate Remuneration.”
Further, we find that, for purposes of
the preliminary determination, there is
no basis to conclude that prices from the
Steel Benchmarker Report are any less
reliable or representative than data from
other trade industry publications used
by the Department in prior CVD
proceedings involving the PRC.

To determine whether HRS suppliers,
acting as government authorities, sold
HRS to Eastfound for LTAR, we



Federal Register/Vol. 74, No. 215/ Monday, November 9, 2009/ Notices

57639

compared the prices the respondents
paid to the suppliers to our HRS
benchmark price. We conducted our
comparison on a monthly basis. The
Steel Benchmarker Report provides
multiple prices for each month of the
POIL. Therefore, to arrive at a single
monthly benchmark HRS price, we
simple averaged the prices for each
month. When conducting the price
comparison, we converted the
benchmark to the same currency and
unit of measure as reported by
Eastfound for its purchases of HRS.

Under 19 CFR 351.511(a)(2)(iv), when
measuring the adequacy of
remuneration under tier one or tier two,
the Department will adjust the
benchmark price to reflect the price that
a firm actually paid or would pay if it
imported the product, including
delivery charges and import duties.
Regarding delivery charges, at this time
we lack information concerning delivery
charges and, therefore, have not
adjusted the benchmark in this regard,
but will continue to seek the relevant
information. With respect to the three
percent insurance charge on imports
noted by the petitioner, consistent with
Shelving from the PRC, while the
Department will consider in future
determinations the propriety of
including insurance as a delivery
charge, the existing record of this
investigation does not support such an
adjustment. See Shelving from the PRC
Decision Memorandum at Comment 9.

Comparing the benchmark unit prices
to the unit prices paid by Eastfound for
HRS, we preliminarily determine that
HRS was provided for LTAR and that a
benefit exists in the amount of the
difference between the benchmark and
what the respondent paid. See section
771(5)(E)(iv) of the Act and 19 CFR
351.511(a). We calculated the total
benefit by multiplying the unit benefit
by the quantity of HRS purchased.

Finally, with respect to specificity, in
prior cases involving the provision of
HRS for LTAR, the Department has
found that the program is specific under
section 771(5A)(D)(iii)(I) of the Act
because the industries that utilize HRS
are limited. See LWRP Decision
Memorandum at Comment 7, and
Shelving Decision Memorandum at
“Provision of HRS from Less Than
Adequate Remuneration.” We
preliminarily determine that there is no
information on the record at this time to
warrant reconsideration of the
Department’s prior findings in this
regard.

We preliminarily find that the GOC’s
provision of HRS for LTAR to be a
domestic subsidy as described under 19
CFR 351.525(b)(3). Therefore, to

calculate the net subsidy rate, we
divided the benefit by a denominator
comprised of total sales. On this basis,
we calculated a total net subsidy rate of
0.26 percent ad valorem for Eastfound.

C. Provision of Land for LTAR

As explained in the Initiation
Checklist,18 the Department is
investigating whether the City of Dalian
sells land for LTAR to firms located in
the municipality’s Huayuankou
Industrial Zone. In the initial
questionnaire, the Department asked the
respondents to report their purchase of
land located in Dalian’s designated
industrial zones.

Though Eastfound Metal and
Eastfound Material reported that they
are not located at any development zone
or special area in Dalian,9 each
company responded to the Department’s
questions on the “Provision of Land for
LTAR for Firms Located in Designated
Geographical Areas in the City of Dalian
in Liaoning Province.” Therefore, for
purposes of this preliminary
determination, we find that the
respondents are located in a designated
zone.

Eastfound Metal reported that it
obtained its land—use rights in May
2000,2° which is prior to the date (i.e.,
December 11, 2001) from which the
Department will identify and measure
subsidies in the PRC for purposes of this
investigation. Eastfound Material
reported that it acquired two parcels of
land (Land A and Land B) located in
Jinzhou District within the City of
Dalian from local government
authorities. There is conflicting
information on the record as to whether
Eastfound Material had an additional
land transaction. We will seek
additional information regarding a
possible third land purchase.

Eastfound Material’s purchase of Land
A occurred in 2008 and the purchase of
Land B in 2006. Regarding Land B,
Eastfound Material reported that it
purchased this land from Beihai Village
in Jinzhou District, and paid a price
determined through a mutual agreement
with Beihai Village.21

Regarding Land A, Eastfound Material
stated that it purchased Land A from
Dalian Municipal Bureau of Land
Resource and Housing Management
(Dalian Municipal Bureau). Unlike Land

18 See Initiation Checklist at 13.

19 See Eastfound Metal’s supplemental
questionnaire response at1 (October 20, 2009) and
Eastfound Material’s supplemental questionnaire
response at 1 (October 15, 2009).

20 See Eastfound Metal’s initial questionnaire
response at I1I-17 (September 9, 2009).

21 See Eastfound Material’s supplemental
response at 22-23 (October 15, 2009 Response).

B, however, Eastfound Material reported
that it purchased Land A through a
“public listing”” process which has
elements of an auction where the land
authorities issue a “notice of public
listing” and all parties who are
interested in the land use right of this
land are free to participate in the public
listing competition.22 We note that the
notice for public listing includes 10
serial numbers of land (Land A
included) for sale, and all of the land are
designated for construction purposes
and are designated to be used for
“storage” or used by “industry.”’23 With
respect to Land A, the “Public Listing
Notice” further designates that “the
nature of the land use” for Land A is
“metal products industry.”’24 Moreover,
information supplied by the Eastfound
Material indicates that while there were
multiple companies participating in the
public listing process in the notice
which includes 10 parcels of land,
Eastfound Material was the only
company participating in the public
listing for Land A. As a result,
Eastfound Material was the sole bidder
of Land A.

The Department has previously
determined that the provision of land—
use rights constitutes the provision of a
good within the meaning of section
771(5)(D)(iii) of the Act. See LWS
Decision Memorandum at Comment 8;
see also Citric Acid Decision
Memorandum at ‘“Provision of Land in
the AEDZ for LTAR.”

The Department also found that when
the land is in an industrial park located
within the seller’s (e.g., county’s or
municipality’s) jurisdiction, the
provision of the land—use rights is
regionally specific under section
771(5A)(D)(iv) of the Act. See, e.g., LWS
Decision Memorandum at Comment 9.
In the instant investigation, both Land A
and Land B are designated areas within
the area under the jurisdiction of the
City of Dalian as described under
section 771(5A)(D)(iv) of the Act.
Further, in the case of Eastfound
Material’s purchase of Land A, as noted
above, the GOC limited firms that could
respond to the public listing notice to
those in the metal products industry.
Thus, with regard to Land A, we
preliminarily determine this program
also meets the specificity criteria

22]d. at page 17 and Exhibits 8 and 9.

23 See “Listing Transfer Announcement on the
Use Right of the State-owned Land for Construction
Purposes of Dalian Municipal Land and Resources
Bureau and Housing Bureau Jinzhou Land and
Resources Branch” No.4 Da Jin Guo Tu Gao Zi
(2008) in Exhibit 8.

24 See Eastfound Material’s supplemental
response at Exhibit 9 (October 15, 2009) for the
“Notice of Competitive Buying Of Land-Use Right
Under Public Listing (Public Listing Notice).”
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described under 771(5A)(D)(i) of the
Act. Therefore, consistent with LWS
from the PRC, we preliminarily
determine that Eastfound Material’s
purchase of granted land—use rights
located within the Jinzhou District in
2006 and 2008 gives rise to
countervailable subsidies to the extent
that the purchases conferred a benefit.

To determine whether the Eastfound
Material received a benefit, we have
analyzed potential benchmarks in
accordance with 19 CFR 351.511(a).
First, we looked to whether there are
market—determined prices (referred to as
tier—one prices in the LTAR regulation)
within the country. See 19 CFR
351.511(a)(2)(i). In LWS from the PRC,
the Department determined that
“Chinese land prices are distorted by
the significant government role in the
market”” and, hence, tier—one
benchmarks do not exist. See LWS
Decision Memorandum at Comment 10.
The Department also found that tier—
two benchmarks (world market prices
that would be available to purchasers in
China) are not appropriate. Id. at
“Analysis of Programs — Government
Provision of Land for Less Than
Adequate Remuneration;” see also 19
CFR 351.511(a)(2)(ii). Therefore, the
Department determined the adequacy of
remuneration by reference to tier—three
and found that the sale of land—use
rights in China was not consistent with
market principles because of the
overwhelming presence of the
government in the land—use rights
market and the widespread and
documented deviation from the
authorized methods of pricing and
allocating land. See LWS Decision
Memorandum at Comment 10; see also
19 CFR 351.511(a)(2)(iii). We
preliminarily determine that there is
insufficient new information on the
record of this investigation to warrant a
change from the findings in LWS from
the PRC.

With respect to Eastfound Material’s
claim that it purchased Land A through
a public listing process that contains
auction elements, we resort to the
Department’s regulations and past
practice. Section 351.511(a)(2)(i) of the
regulations states that the Department
can use sales from a government-run
auction in certain circumstances to
determine whether a government—
provided good or service is provided for
LTAR, but only if the government sells
a significant portion of the good or
service through competitive bid
procedures that are open to everyone.
These circumstances are not present
here. The Public Listing Notice clearly
states that Land A can only be used for

“metal products industry.””25 Therefore,
the public listing process is only open
to metal products industry. Thus, the
overwhelming majority of the
purchasers of this government good or
service are explicitly excluded from this
auction. As a result, Eastfound Material
was the only bidder for Land A.
Therefore, the bidding price set by the
Land Authority in Jinzhou District
cannot be used as benchmark prices
under section 351.511(a)(2)(i) of the
regulations. See Notice of Preliminary
Affirmative Countervailing Duty
Determination, Preliminary Affirmative
Critical Circumstances Determination,
and Alignment of Final Countervailing
Duty Determination With Final
Antidumping Duty Determination:
Certain Softwood Lumber Products
From Canada (Lumber from Canada), 66
FR 43186 (August 17, 2001),26
(unchanged in the final determination,
see Softwood Lumber from Canada).
For these reasons, we are not able to
use Chinese or world market prices as
a benchmark. Therefore, we are
preliminarily comparing the price that
the Eastfound Material paid for its
granted land—use rights with
comparable market-based prices for
land purchases in a country at a
comparable level of economic
development that is reasonably
proximate to, but outside of, China.
Specifically, we are preliminarily
comparing the prices Eastfound Material
paid to Beihai Village in 2006, and to
Dalian Municipal Bureau in 2008, to the
respective Thailand prices in 2006 and
2008 for Thailand’s certain industrial
land in industrial estates, parks, and
zones, consistent with LWS from the
PRC. See LWS Decision Memorandum
at “Analysis of Programs — Government

25 See Eastfound Material’s supplemental
questionnaire response at Exhibit 9, pages 1-2
(October 15, 2009).

26 In Softwood Lumber from Canada, British
Columbia provided stumpage prices set by
government auction. The Department determined
that the auction is only open to small businesses
that are registered as small business forest
enterprises. Thus, the overwhelming majority of the
purchasers of this government good or service are
explicitly excluded from this auction. Therefore,
the auction prices submitted by British Columbia
cannot be used as benchmark prices under section
351.511(a)(2)(i) of the CVD Regulations.
Furthermore, the Department found that the
provincial government provider constitutes a
majority or substantial portion of the market, thus,
there is a significant distortion in the private
transaction prices for the good or service with that
country’s market. Thus, the Department determined
that it cannot use the private transaction prices
provided by the provincial governments. The
Department determined that stumpage prices from
the United States qualify as commercially available
world market prices because it is reasonable to
conclude that U.S. stumpage would be available to
softwood lumber producers in Canada at the same
prices available to U.S. lumber producers.

Provision of Land for Less Than
Adequate Remuneration.”

To calculate the benefit, we computed
the amounts that Eastfound Material
would have paid for both of its granted
land—use rights and subtracted the
amounts Eastfound Material actually
paid for both of its purchases, Land B
in 2006 and Land A in 2008. Our
comparison indicates that the prices
Eastfound Material paid to the
government authority in 2006 for Land
B, and the price it paid for Land A in
2008 were less than our land benchmark
prices for each respective year and,
thus, Eastfound Material received a
benefit under section 771(5)(E)(iv) of the
Act. Next, in accordance with 19 CFR
351.524(b)(2), we examined whether the
subsidy amount exceeded 0.5 percent of
Eastfound’s total consolidated sales in
the years of purchase. Our analysis
indicates that the subsidy amount
exceeded the 0.5 percent threshold for
both land purchases. Therefore, we used
the discount rate described under the
“Benchmarks and Discount Rates”
section of this preliminary
determination to allocate the benefit
over the life of the land—use rights
contracts, which is 50 years.

On this basis, we preliminarily
determine the total net subsidy rate to
be 0.56 percent for Eastfound.

DHMP reported that it is not located
in the industrial zones designated by
Dalian Municipality and did not benefit
from this subsidy program. According to
DHMP, it acquired the land rights in
2005 from Dalian Shagangzi village and
does not own the land use rights, but
rents the land. See DHMP’s September
9, 2009, submission at 18—20.

Petitioners contested DHMP’s
statement on the location of its facility.
In a submission to the Department
petitioners stated that based on the
company’s website information that it is
located within one of the designated
preferential areas in Dalian that was
alleged in the countervailing duty
petition. See petitioners’ October 22,
2009, submission at 2 and Exhibit 1.
Furthermore, it advocated that because
DHMP failed to act to the best of its
ability to the Department’s
questionnaires, and because other
publicly available information indicates
that DHMP’s facilities are located in a
designated preferential area of Dalian,
the Department should countervail the
parcel of land, pursuant to sections
776(a)(2)(D) and 776(b) of the Act.

In an October 26, 2009, submission to
the Department, DHMP argued that
petitioners’ submission did not contain
a factual certification in addition to
misstating the facts of the issue. See
DHMP’s October 26, 2009, submission.
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However, DHMP’s response did not
refute the central theme of petitioners’
October 22, 2009, submission, that it is
located in one of the designated
preferential areas that was not reported
in its questionnaire response. Because
petitioners were able to document their
assertion from DHMP’s home page as
opposed to DHMP’s narrative
description, the Department is
preliminarily determining that DHMP’s
production facility is located within one
of the designated preferential areas in
Dalian that was alleged in the
countervailing duty petition. See
January 5, 2009, Countervailing Duty
Petition, at Exhibit CVD-12.

To calculate the benefit, we computed
the amounts that DHMP would have
paid for its granted land—use rights and
subtracted the amounts DHMP actually
paid for its purchase in 2005. Our
comparison indicates that the prices
DHMP paid to the government authority
in 2005 were less than our land
benchmark prices for the year and, thus,
that DHMP received a benefit under
section 771(5)(E)(iv) of the Act. Next, in
accordance with 19 CFR 351.524(b)(2),
we examined whether the subsidy
amount exceeded 0.5 percent of DHMP
total consolidated sales in the year of
purchase. Our analysis indicates that
the subsidy amount exceeded the 0.5
percent threshold for the land purchase.
Therefore, we used the discount rate
described under the “Benchmarks and
Discount Rates” section of this
preliminary determination to allocate
the benefit over the life of the land—use
rights contract, which is 50 years.

On this basis, we preliminarily
determine the total net subsidy rate to
be 1.46 percent for the DHMP.

D. Provision of Electricity for LTAR 27

For the reasons explained, supra, at
“Adverse Facts Available,” we are
basing our determination regarding the
government’s provision of electricity
programs on AFA. Section 776(b) of the
Act authorizes the Department to use as
AFA information derived from the
petition, the final determination, a
previous administrative review, or other
information placed on the record. In a
CVD case, the Department requires
information from both the government
of the country whose merchandise is
under the order and the foreign
producers and exporters. When the
government fails to provide requested
information concerning alleged subsidy

27 Qur preliminary findings regarding the federal
provision of electricity for LTAR encompasses the
program ‘‘Provision of Electricity for LTAR for
Firms Located in Designated Geographical Areas in
Dalian,” which is listed in the Initiation Notice and
accompanying Initiation Checklist.

programs, the Department, as AFA,
typically finds that a financial
contribution exists under the alleged
program and that the program is
specific. For example in CTL Plate from
Korea, the Department, relying on
adverse inferences, determined that the
Government of Korea directed credit to
the steel industry in a manner that
constituted a financial contribution and
was specific to the steel industry within
the meaning of sections 771(5)(D)(i) and
771(5A)(D)(iii) of the Act, respectively.
See Notice of Preliminary Results of
Countervailing Duty Administrative
Review: Certain Cut-to-Length Carbon-
Quality Steel Plate from the Republic of
Korea, 71 FR 11397, 11399 (March 7,
2006) (Preliminary Results of CTL Plate
from Korea) (unchanged in the Notice of
Final Results of Countervailing Duty
Administrative Review: Certain Cut-to-
Length Carbon—Quality Steel Plate from
the Republic of Korea, 71 FR 38861 (July
10, 2006) (CTL Plate from Korea).
Similarly, in this instance, because the
GOC failed to provide certain
information concerning the Provision of
Electricity for Less than Adequate
Remuneration program, the Department,
as AFA, determines that the program
confers a financial contribution and is
specific pursuant to sections 771(5)(D)
and 771(5A) of the Act, respectively.
Where possible, the Department will
normally rely on the responsive
producer’s or exporter’s records to
determine the existence and amount of
the benefit to the extent that those
records are useable and verifiable. For
example, in prior investigations
including LWTP from the PRC and
Racks from the PRC, the Department
determined the existence and amount of
the benefit attributable to the provision
of electricity for LTAR by comparing the
rates paid by the mandatory
respondents for electricity to the higher,
benchmark electricity rates. In this
investigation, however, while
respondents provided some information
with respect to their electricity usage
and payments, we do not have on the
record information that could be
meaningfully compared to the
appropriate benchmarks. Therefore, we
have determined that, for the purposes
of this preliminary determination, the
rate found for the provision of
electricity for LTAR in the LWTP from
the PRC of 0.07 percent ad valorem is
appropriate. We find that this rate is
both reliable and relevant as it was
calculated in prior final CVD
determination for a program of the same
type.
On this basis, we calculated a net
subsidy rate of 0.07 percent ad valorem
for Eastfound Metal and Eastfound

Material and a net subsidy rate of 0.07
percent ad valorem for DHMP.

E. Two Free, Three Half Program

The Foreign Invested Enterprise and
Foreign Enterprise Income Tax Law (FIE
Tax Law), enacted in 1991, established
the tax guidelines and regulations for
FIEs in the PRC. The intent of this law
is to attract foreign businesses to the
PRC. According to Article 8 of the FIE
Tax Law, FIEs which are “productive”
and scheduled to operate not less than
10 years are exempt from income tax in
their first two profitable years and pay
half of their applicable tax rate for the
following three years. FIEs are deemed
“productive” if they qualify under
Article 72 of the Detailed
Implementation Rules of the Income
Tax Law of the People’s Republic of
China of Foreign Investment Enterprises
and Foreign Enterprises.

DHMP and Eastfound Material are
“productive” FIEs and received benefits
under this program during the POL
Eastfound Metal did not use this
program during the POL.

We preliminarily determine that the
exemption or reduction in the income
tax paid by “productive” FIEs under
this program confers a countervailable
subsidy. The exemption/reduction is a
financial contribution in the form of
revenue forgone by the GOC and it
provides a benefit to the recipients in
the amount of the tax savings. See
sections 771(5)(D)(ii) and 771(5)(E) of
the Act and 19 CFR 351.509(a)(1). We
further preliminarily determine that the
exemption/reduction afforded by this
program is limited as a matter of law to
certain enterprises, i.e., ‘““productive”
FIEs, and, hence, is specific under
section 771(5A)(D)(i) of the Act. Our
approach in this regard is consistent
with the Department’s practice. See CFS
from the PRC and Citric Acid from the
PRC.

To calculate the benefit, we treated
the income tax savings enjoyed by
DHMP and Eastfound Material as a
recurring benefit, consistent with 19
CFR 351.524(c)(1) and divided the
company’s tax savings received during
the POI by each company’s total sales
during that period.28 To compute the
amount of the tax savings, we compared
the income tax rate that each respondent
would have paid in absence of the
program (for Eastfound Material, 24
percent, as described under “Income
Tax Benefits for FIEs Based on
Geographical Location”), with the
income rate that each respondent

28 For Eastfound Material, we used as the
denominator the combined total sales for Eastfound
Material and Eastfound Metal.
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actually paid (for Eastfound Material, 0
percent). On this basis, we preliminarily
determine a countervailable subsidy of
0.63 percent ad valorem for Eastfound
Material, and a countervailable subsidy
of 0.49 percent ad valorem for DHMP.

Further, the respondents reported that
the GOC terminated the Two Free,
Three Half Tax Exemption for FIEs on
January 1, 2008. We will continue to
examine their claims that this program
has been terminated.

F. Income Tax Benefits for FIEs Based
on Geographical Location

To promote economic development
and attract foreign investment,
“productive” FIEs located in coastal
economic zones, special economic
zones, or economic and technical
development zones in the PRC receive
preferential tax rates depending on the
zone. This program was first enacted on
June 15, 1988, pursuant to the
Provisional Rules on Exemption and
Reduction of Corporate Income Tax and
Business Tax of FIEs in Coastal
Economic Zones, as issued by the
Ministry of Finance. The program was
continued on July 1, 1991, pursuant to
Article 30 of the FIE Tax Law. Pursuant
to Article 7 of the FIE Tax Law,
productive FIEs established in a coastal
economic development zone, special
economic zone, or economic technology
development zone, receive preferential
income tax rates of 15 or 24 percent,
depending on the zones in which the
companies are located, as opposed to
the standard 30 percent income tax rate.
The Department has previously found
this program to be countervailable. See,
e.g., Citric Acid Decision Memorandum
at “Reduced Income Tax Rates to FIEs
Based on Location.”

Eastfound Material reported that it
received an income tax reduction under
this program with respect to the tax
return it filed during the POL Neither
DHMP nor Eastfound Metal used this
program during the POL.

We preliminarily determine that the
reduced income tax rate paid by
“productive” FIEs under this program
confers a countervailable subsidy. The
reduced rate is a financial contribution
in the form of revenue foregone by the
GOC and provides a benefit to the
recipient in the amount of the tax
savings within the meaning of sections
771(5)(D)(ii) and 771(5)(E) of the Act.
We further preliminarily determine that
the reduction afforded by this program
is limited to enterprises located in
designated geographical regions and,
hence, is specific under section
771(5A)(D)(iv) of the Act.

To calculate the benefit, we treated
the income tax savings enjoyed by

Eastfound Material as a recurring
benefit, consistent with 19 CFR
351.524(c)(1) and divided the
company’s tax savings received during
the POI by the total consolidated sales
for Eastfound. To compute the amount
of the tax savings, we compared the
income tax rate that Eastfound Material
would have paid in absence of the
program (30 percent) with the
preferential tax rate (24 percent). On
this basis, we preliminarily calculated a
total net subsidy rate of 0.16 percent ad
valorem for Eastfound.

Further, respondents reported that the
GOC terminated the Tax Benefits for
FIEs Based on Geographic Location
program on January 1, 2008. We will
continue to examine their claims that
this program has been terminated.

G. Income Tax Exemption for Investors
in Designated Geographical Regions
within Liaoning

Under Article 9 of the FIE Tax Law,
the provincial governments, the
autonomous regions, and the centrally
governed municipalities have been
delegated the authority to provide
exemptions and reductions of local
income tax for industries and projects
for which foreign investment is
encouraged. As such, the local
governments establish the eligibility
criteria and administer the application
process for any local tax reductions or
exemptions.

To promote economic development
and attract foreign investment, the
Jinzhou District of the City of Dalian,
Liaoning Province exempts industries in
the Jinzhou District from local income
tax for seven years from the first profit—
making year and extends that exemption
for three more years for enterprises with
projects encouraged by the Dalian
Government. The Department has
previously found income tax exemption
programs that are limited to certain
geographical regions to be
countervailable. See, e.g., Citric Acid
Decision Memorandum at ‘“‘Reduced
Income Tax Rates to FIEs Based on
Location.”

Eastfound Material is located in
Jinzhou District and enjoyed the
exemption of local income tax rate of
three percent during the POI. Eastfound
Metal and DHMP did not use this
program during the POL.

We preliminarily determine that the
exempted income tax rate offered to
FIEs in Jinzhou District under this
program confers a countervailable
subsidy. The exempted rate is a
financial contribution in the form of
revenue forgone by the GOC and it
provides a benefit to the recipient in the
amount of the tax savings. See section

771(5)(D)(ii) of the Act and 19 CFR
351.509(a)(1). We further determine
preliminarily that the exemption
afforded by this program is limited to
enterprises located in designated
geographic regions and, hence, is
specific under section 771(5A)(D)(iv) of
the Act.

To calculate the benefit, we treated
the income tax savings enjoyed by
Eastfound Material as a recurring
benefit, consistent with 19 CFR
351.524(c)(1), and divided the
company’s tax savings received during
the POI by the combined total sales of
Eastfound during that period. To
compute the amount of the tax savings,
we compared the income tax rate
Eastfound Material would have paid in
the absence of the program (3 percent)
with the rate it paid (0 percent).

On this basis, we preliminarily
determine that Eastfound received a
countervailable subsidy of 0.08 percent
ad valorem under this program.

H. Import Tariff and VAT Exemptions
for FIEs and Certain Domestic
Enterprises Using Imported Equipment
in Encouraged Industries

Enacted in 1997, the Circular of the
State Council on Adjusting Tax Policies
on Imported Equipment (Guofa No. 37)
(Circular 37) exempts both FIEs and
certain domestic enterprises from the
VAT and tariffs on imported equipment
used in their production so long as the
equipment does not fall into prescribed
lists of non—eligible items. The National
Development and Reform Commission
(NDRC) and the General Administration
of Customs are the government agencies
responsible for administering this
program. Qualified enterprises receive a
certificate either from the NDRC or one
of its provincial branches. To receive
the exemptions, a qualified enterprise
only has to present the certificate to the
customs officials upon importation of
the equipment. The objective of the
program is to encourage foreign
investment and to introduce foreign
advanced technology equipment and
industry technology upgrades. The
Department has previously found this
program to be countervailable. See, e.g.,
Citric Acid Decision Memorandum at
“VAT Rebate on Purchases by FIEs of
Domestically Produced Equipment.”

Eastfound Metal, an FIE, reported
receiving VAT and tariff exemptions
under this program for imported
equipment. DHMP and Eastfound
Material did not use this program.

We preliminarily determine that the
VAT and tariff exemptions on imported
equipment confer a countervailable
subsidy. The exemptions are a financial
contribution in the form of revenue
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forgone by the GOC and the exemptions
provide a benefit to the recipients in the
amount of the VAT and tariff savings.
See section 771(5)(D)(ii) of the Act and
19 CFR 351.510(a)(1). We further
preliminarily determine that the VAT
and tariff exemptions under this
program are specific under section
771(5A)(D)(iii)(I) of the Act because the
program is limited to certain
enterprises. As described above, only
FIEs and certain domestic enterprises
are eligible to receive VAT and tariff
exemptions under this program. No
information has been provided to
demonstrate that the beneficiary
companies are a non—specific group. As
noted above under “Two Free/Three
Half” program, the Department finds
FIEs to be a specific group under section
771(5A)(D)(i) of the Act. The additional
certain enterprises requiring approval
by the NDRC does not render the
program to be non—specific. This
analysis is consistent with the
Department’s approach in prior CVD
proceedings. See, e.g., CFS Decision
Memorandum at Comment 16, and Tires
Decision Memorandum at “VAT and
Tariff Exemptions for FIEs and Certain
Domestic Enterprises Using Imported
Equipment on Encouraged Industries.”

Normally, we treat exemptions from
indirect taxes and import charges, such
as the VAT and tariff exemptions, as
recurring benefits, consistent with 19
CFR 351.524(c)(1) and allocate these
benefits only in the year that they were
received. However, when an indirect tax
or import charge exemption is provided
for, or tied to, the capital structure or
capital assets of a firm, the Department
may treat it as a non—recurring benefit
and allocate the benefit to the firm over
the AUL. See 19 CFR 351.524(c)(2)(iii)
and 19 CFR 351.524(d)(2). Therefore, we
are examining the VAT and tariff
exemptions that Eastfound Metal
received under the program during the
POI and prior years.

To calculate the amount of import
duties exempted under the program, we
multiplied the value of the imported
equipment by the import duty rate that
would have been levied absent the
program. To calculate the amount of
VAT exempted under the program, we
multiplied the value of the imported
equipment (inclusive of import duties)
by the VAT rate that would have been
levied absent the program. Our
derivation of VAT in this calculation is
consistent with the Department’s
approach in prior cases. See, e.g.,
Circular Welded Carbon Quality Steel
Line Pipe from the People’s Republic of
China: Final Affirmative Countervailing
Duty Determination, 73 FR 70961
(November 24, 2008) (Line Pipe from the

PRC), and accompanying Issues and
Decision Memorandum (Line Pipe
Decision Memorandum) at Comment 8
(““. .. we agree with petitioners that VAT
is levied on the value of the product
inclusive of delivery charges and import
duties”). Next, we summed the amount
of duty and VAT exemptions received
in each year. For each year, we then
divided the total grant amount by the
corresponding total sales for the year in
question. For Eastfound Metal, the total
amount of the VAT and tariff
exemptions for each year approved was
less than 0.5 percent for Eastfound’s
total sales for the respective year.
Therefore, we do not reach the issue of
whether Eastfound Metal’s VAT and
tariff exemptions were tied to the capital
structure of capital assets of the firm.
Instead, we expense the benefit to the
year in which the benefit is received,
consistent with 19 CFR 351.524(a). On
this basis, we preliminarily determine
the countervailable subsidy to be 0.02
percent ad valorem for Eastfound.

The GOC reported that pursuant to
the Notice of Ministry of Finance,
General Administration of Customs and
General Bureau of State Taxation, No.
43 (2008) (Notice 43), dated December
25, 2008, the VAT exemption linked to
imported equipment under this program
has been terminated but the import tariff
exemption has not been terminated. See
GOC’s Initial Questionnaire Response at
59-60 and Exhibit 29 (September 10,
2009). Article 1 of Notice 43 states that
as of January 1, 2009, VAT on imported
equipment for self-use in domestic and
foreign investment projects as
encouraged and stipulated in Circular
37 will be resumed and the custom duty
exemption will remain in effect. Article
4 of Notice 43 provides for a transition
period for the termination of the VAT
exemption. Under Article 4, for a project
which has a letter of confirmation prior
to November 10, 2008, and the imported
equipment has been declared with
customs before June 30, 2009, VAT and
tariff can be exempted. However, for
imported equipment for which the
import customs declaration is made on
or after July 1, 2009, VAT will be
collected. As such, the GOC stated the
latest possible date for companies to
claim or apply for a VAT exemption
under this program was June 30, 2009.
The GOC reported that there is no
replacement VAT exemption program.

Under 19 CFR 351.526(a)(1) and (2),
the Department may take a program—
wide change to a subsidy program into
account in establishing the cash deposit
rate if it determines that subsequent to
the POI, but before the preliminary
determination, a program—wide change
occurred and the Department is able to

measure the change in the amount of
countervailable subsidies provided
under the program in question. With
regard to this program, we preliminarily
determine that a program—wide change
has not occurred and have not adjusted
the cash deposit rate. Under
351.526(d)(1), the Department will only
adjust the cash deposit rate of a
terminated program if there are no
residual benefits. This program provides
benefits that may be allocated over the
AUL and, therefore, residual benefits
may continue to be bestowed under this
program after the termination date. We
will, however, continue to examine the
GOC’s claim of termination of the VAT
exemption portion of this program.

I. VAT Refunds for FIEs Purchasing
Domestically-produced Equipment

As outlined in GUOSHUIFA (1999)
No. 171, Notice of the State
Administration of Taxation Concerning
the Trial Administrative Measures on
Purchase of Domestically Produced
Equipment by FIEs, the GOC refunds the
VAT on purchases of certain domestic
equipment to FIEs if the purchases are
within the enterprise’s investment
amount and if the equipment falls under
a tax—free category. Article 3 specifies
that this program is limited to FIEs with
completed tax registrations and with
foreign investment in excess of 25
percent of the total investment in the
enterprise. Article 4 defines the type of
equipment eligible for the VAT
exemption, which includes equipment
falling under the Encouraged and
Restricted B categories listed in the
Notice of the State Council Concerning
the Adjustment of Taxation Policies for
Imported Equipment (No. 37 (1997)) and
equipment for projects listed in the
Catalogue of Key Industries, Products
and Technologies Encouraged for
Development by the State. To receive
the rebate, an FIE must meet the
requirements above and, prior to the
equipment purchase, bring its
Registration Handbook for Purchase of
Domestically Produced Equipment by
FIEs as well as additional registration
documents to the taxation
administration for registration. After
purchasing the equipment, FIEs must
complete a Declaration Form for Tax
Refund (or Exemption) of Exported
Goods, and submit it with the
registration documents to the tax
administration. The Department has
previously found this program to be
countervailable. See, e.g., Citric Acid
Decision Memorandum at “VAT Rebate
on Purchases by FIEs of Domestically
Produced Equipment.”

Eastfound Metal and Eastfound
Material reported receiving VAT
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refunds on its purchases of
domestically—produced equipment
under this program. DHMP has not
received VAT refunds under this
program.

We preliminarily determine that the
refund of the VAT paid on purchases of
domestically—produced equipment by
FIEs confers a countervailable subsidy.
The rebates are a financial contribution
in the form of revenue forgone by the
GOC and they provide a benefit to the
recipients in the amount of the tax
savings. See section 771(5)(D)(ii) of the
Act and 19 CFR 351.510(a)(1). We
further preliminarily determine that the
VAT rebates are contingent upon the
use of domestic over imported goods
and, hence, specific under section
771(5A)(C) of the Act.

Normally, we treat exemptions from
indirect taxes and import charges, such
as VAT refunds, as recurring benefits,
consistent with 19 CFR 351.524(c)(1),
and allocate these benefits only in the
year that they were received. However,
when an indirect tax or import charge
exemption is provided for, or tied to, the
capital structure or capital assets of a
firm, the Department may treat it as a
non-recurring benefit and allocate the
benefit to the firm over the AUL. See 19
CFR 351.524(c)(2)(iii) and 19 CFR
351.524(d)(2).

We requested that Eastfound Metal
and Eastfound Material identify the
equipment for which it received VAT
rebates from 2001 through the POI. For
2005 and 2008, the total amount of the
VAT rebates approved was less than 0.5
percent of Eastfound’s total sales for
each year. Therefore, we have expensed
the benefit to the year in which it is
received, i.e., 2005 and 2008,
respectively, which is consistent with
19 CFR 351.524(a).

For 2007, however, the total amount
of VAT rebates exceeded 0.5 percent of
Eastfound’s total sales for that year.
Based on the reported information, the
VAT rebates were for capital equipment.
Accordingly, we are treating the VAT
refunds for this year as a non-recurring
benefit consistent with 19 CFR
351.524(c)(2)(iii). To calculate the
countervailable subsidy for Eastfound,
we used our standard methodology for
non-recurring benefits. See 19 CFR
351.524(b) and the “Allocation Period”
section of this notice. Specifically, we
used the discount rate described above
in the “Benchmarks and Discount
Rates” section to calculate the amount
of the benefit for the POL

We then summed the benefits
allocated and expensed to the POI and
divided that amount by Eastfound’s
total consolidated sales for 2008. On
this basis, we preliminarily determine

the countervailable subsidy to be 0.13
percent ad valorem for Eastfound.

As discussed above, pursuant to 19
CFR 351.526(a)(1) and (2), the
Department may take a program-wide
change to a subsidy program into
account in establishing the cash deposit
rate if it determines that subsequent to
the POI, but before the preliminary
determination, a program—wide change
occurred and the Department is able to
measure the change in the amount of
countervailable subsidies provided
under the program in question.

The GOC reported that, pursuant to
the Notice for Termination of Tax
Refund for FIE Purchasing Domestically
Produced Equipment, No. 176 (CS
2008), this program has been
terminated. See GOC’s Initial
Questionnaire Response at 87
(September 10, 2009). The GOC stated
that Article 1 of the regulation provides
that since January 1, 2009, the policy of
VAT refund for purchase of
domestically—produced equipment by
FIEs is terminated. Id. at Exhibit 35.
Article II(2) provides for a transition
period, provided that (1) the investment
project received a letter of confirmation
that the FIE project is in conformity
with state industry policy before
November 9, 2008, and it was registered
with the tax authorities, and (2) the
domestically—produced equipment was
purchased and VAT invoice was issued
and claims for VAT refund were filed
with the tax authorities prior to June 30,
2009.

As such, the GOC stated that the last
day for companies to apply for or claim
benefits under the program is June 30,
2009, provided that the ratification and
purchase of the equipment were made
prior to that date. Id. at 87. The GOC,
however, did not report the last date
that a company could receive VAT
refunds under this program. Under
section 351.526(d), the Department will
not adjust the cash deposit rate for a
terminated program if residual benefits
may continue to be bestowed under the
program. Because benefits from this
program may be allocated over the AUL,
we preliminarily determine that
residual benefits may continue to be
bestowed under the program. Therefore,
we have not adjusted the cash deposit
rate.

J. International Market Exploration
Fund (SME Fund)

The SME Fund, established under
CQ(2000) No. 467, encourages the
development of small and medium-
sized enterprises (SMEs) by reducing
the risk of operation for these
enterprises in the international market.
To qualify for the program, a company

needs to satisfy the criteria in CQ
(2000), which provides that the SME
should have export and import rights,
exports of less than $15,000,000, an
accounting system, personnel with
foreign trade skills, and a plan for
exploring the international market.2?
The GOC reported that, for the
mandatory respondents, the Dalian
Foreign Economic and Trade Bureau
and the Financial Bureau of Dalian are
the authorities responsible for this
program that provides one—time
assistance for each approved
application. Eastfound Metal and
Eastfound Material reported receiving
assistance under this program.

We preliminarily determine that the
SME Fund provides countervailable
subsidies within the meaning of section
771(5) of the Act. We preliminarily find
that the grants constitute a financial
contribution and benefit under sections
771(5)(D)(i) and 771(5)(E) of the Act,
respectively. We also preliminarily
determine that this program is an export
subsidy, under section 771(5A)(B) of the
Act, because the program supports the
international market activities of SMEs
and is limited to enterprises that have
exports of less than $15,000,000.

According to the GOC, the SME Fund
provides one—time assistance.
Therefore, consistent with 19 CFR
351.524(c)(1), we are treating the grants
received under this program as “non-—
recurring.” To measure the benefits of
each grant that are allocable to the POI,
we first conducted the “0.5 percent test”
for each grant. See 19 CFR 351.524(b)(2).
We divided the total amounts approved
in each year by the relevant sales for
those years. As a result, we found that
all grants for Eastfound are less than 0.5
percent and expensed in the year of
receipt. Therefore, for the POI, we have
preliminarily calculated a total net
subsidy rate of 0.01 percent ad valorem
for Eastfound.

II. Programs Preliminarily Determined
To Not Confer Benefits During the POI

A. Provision of Zinc for LTAR

The Department is investigating
whether producers and suppliers, acting
as Chinese government authorities, sold
zinc to the mandatory respondents for
LTAR. Eastfound reported that it did not
purchase zinc during the POI. DHMP
reported purchasing zinc during the POI
from a trading company. In prior CVD
proceedings involving the PRC, the
Department has determined that when a
respondent purchases an input from a
trading company or non—producing
supplier, a subsidy is conferred if the

29 See GOC’s fourth supplemental questionnaire
response at 4 (October 5, 2009).
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producer of the input is an “authority”
within the meaning of section 771(5)(B)
of the Act and the input was sold to the
respondent for LTAR. See CWP
Decision Memorandum at ‘““Hot-Rolled
Steel for Less Than Adequate
Remuneration,” Shelving Decision
Memorandum at ‘“Provision of Wire Rod
for Less than Adequate Remuneration,”
and CWASPP Decision Memorandum at
“Provision of SSC for LTAR.” Therefore,
in our initial questionnaire, we
requested that the respondent
companies and the GOC together
identify the producers from whom the
trading companies acquired the zinc
that was subsequently sold to DHMP
during the POI and to provide
information that would allow the
Department to determine whether those
producers were government authorities.

As explained above in the
“Application of Facts Available:
Provision of Zinc for LTAR” section,
DHMP and the GOC did not identify the
producer(s) of the zinc that was
purchased by DHMP during the POL
Because DHMP and the GOC have not
supplied the requested information, we
find that the necessary information is
not on the record and, as a result, we are
resorting to the use of facts available
within the meaning of sections 776(a)(1)
and (2) of the Act.

In its response, the GOC provided
information on the amount of zinc
produced by SOEs and private
producers in the PRC. Using these data,
we derived the ratio of zinc produced by
government authorities during the POI.
Thus, pursuant to sections 776(a)(1) and
(2) of the Act, we have resorted to the
use of facts available with regard to zinc
sold to DHMP. Specifically, we assumed
that the percentage of zinc produced by
government authorities is equal to the
ratio of zinc produced by government
authorities during the POI. On this
basis, we find that a financial
contribution, as described under section
771(5)(D)(iv) of the Act, was provided
with regard to DHMP’s purchases of
zinc during the POL

With respect to specificity, one of the
three subsidy elements specified under
the Act, the GOC has provided
information on end uses for zinc. See
GOC’s Initial Questionnaire Response at
25 (September 10, 2009). The GOC
further stated that the consumption of
zinc occurs across a broad range of
industries (e.g., galvanized steel
products, alkaline batteries, various
metal alloys, etc.). Id. While numerous
companies may comprise the listed
industries, section 771(5A)(D)(iii)(I) of
the Act clearly directs the Department to
conduct its analysis on an industry or
enterprise basis. Based on our review of

the data and consistent with our past
practice, we determine that the
industries named by the GOC are
limited in number and, hence, the
subsidy is specific. See section
771(5A)(D)(iii)(I) of the Act; see also
LWRP Decision Memorandum at
Comment 7, and Shelving Decision
Memorandum at ‘“Provision of Wire Rod
from Less Than Adequate
Remuneration.”

Having addressed the issue of
financial contribution and specificity,
we must next analyze whether the sale
of zinc to DHMP by government
authorities conferred a benefit within
the meaning of section 771(5)(iv) of the
Act. The Department’s regulations at 19
CFR 351.511(a)(2) set forth the basis for
identifying appropriate market—
determined benchmarks for measuring
the adequacy of remuneration for
government—provided goods or services.
These potential benchmarks are listed in
hierarchical order by preference: (1)
market prices from actual transactions
within the country under investigation
(e.g., actual sales, actual imports or
competitively run government auctions)
(tier one); (2) world market prices that
would be available to purchasers in the
country under investigation (tier two);
or (3) an assessment of whether the
government price is consistent with
market principles (tier three). As we
explained in Softwood Lumber from
Canada, the preferred benchmark in the
hierarchy is an observed market price
from actual transactions within the
country under investigation because
such prices generally would be expected
to reflect most closely the prevailing
market conditions of the purchaser
under investigation. See Softwood
Lumber Decision Memorandum at
“Market-Based Benchmark.”

Beginning with tier-one, we must
determine whether the prices from
actual sales transactions involving
Chinese buyers and sellers are
significantly distorted. As explained in
the CVD Preamble:

Where it is reasonable to conclude
that actual transaction prices are
significantly distorted as a result of
the government’s involvement in
the market, we will resort to the
next alternative {tier two} in the
hierarchy.

See CVD Preamble, 63 FR at 65377. The
CVD Preamble further recognizes that
distortion can occur when the
government provider constitutes a
majority or, in certain circumstances, a
substantial portion of the market. As
explained above in the “Application of
Facts Available: Provision of Zinc for
LTAR” section, based on the aggregate
data supplied by the GOC, we find for

purposes of the preliminary
determination that government
authorities accounted for approximately
67 percent of zinc production during the
POL. Therefore, we preliminarily
determine that domestic zinc prices are
not viable tier—one prices as described
under 19 CFR 351.511(a)(2)(i).

We next examined whether the record
contained data that could be used as a
tier—two zinc benchmark under 19 CFR
351.511(a)(2)(ii). The Department has on
the record of the investigation prices for
zinc, as sourced from the American
Metals Market (AMA). See Petitioners’
Pre—Preliminary Determination
Comments on Benchmarks at Exhibit 3
(October 19, 2009) (Petitioners’
Benchmark Comments). The benchmark
prices are reported on a monthly basis
in U.S. dollars per metric ton (MT). No
other interested party submitted tier—
two zinc prices on the record of this
investigation.

Therefore, for purposes of the
preliminary determination, we find that
the data from AMA should be used to
derive a tier—two, world market price for
zinc that would be available to
purchasers of zinc in the PRC. We note
that the Department has relied on
pricing data from industry publications
in recent CVD proceedings involving the
PRC. See, e.g., CWP Decision
Memorandum at ‘““Hot—Rolled Steel for
Less Than Adequate Remuneration,”
and LWRP Decision Memorandum at
“Hot—Rolled Steel for Less Than
Adequate Remuneration.” Further, we
find that, for purposes of this
preliminary determination, there is no
basis to conclude that prices from the
AMA are any less reliable or
representative than data from other
trade industry publications used by the
Department in prior CVD proceedings
involving the PRC.

To determine whether zinc suppliers,
acting as government authorities, sold
zinc to DHMP for LTAR, we compared
the prices DHMP paid to its suppliers to
our zinc benchmark price. We
conducted our comparison on a
monthly basis. When conducting the
price comparison, we converted the
benchmark to the same currency and
unit of measure as reported by the
DHMP for its purchases of zinc.

Under 19 CFR 351.511(a)(2)(iv), when
measuring the adequacy of
remuneration under tier—one or tier—
two, the Department will adjust the
benchmark price to reflect the price that
a firm actually paid or would pay if it
imported the product, including
delivery charges and import duties.
Regarding delivery charges, at this time
we lack information concerning delivery
charges and, therefore, have not
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adjusted the benchmark in this regard,
but will continue to seek the relevant
information. However, we have added
import duties, as reported by the GOC,
and the VAT applicable to imports of
zinc into the PRC. With respect to the
three percent insurance charge on
imports noted by the petitioner,
consistent with Shelving from the PRC,
while the Department will consider in
future determinations the propriety of
including insurance as a delivery
charge, the existing record of this
investigation does not support such an
adjustment. See Shelving from the PRC
Decision Memorandum at Comment 9.

Comparing the benchmark unit prices
to the unit prices paid by DHMP for
zinc, we determine that zinc was not
provided for LTAR and that a benefit
does not exist. See section 771(5)(E)(iv)
of the Act and 19 CFR 351.511(a).

B. Export Incentive Payments
Characterized as “VAT Rebates”

The Department’s regulations state
that in the case of an exemption upon
export of indirect taxes, a benefit exists
only to the extent that the Department
determines that the amount exempted
“exceeds the amount levied with
respect to the production and
distribution of like products when sold
for domestic consumption.” See 19 CFR
351.517(a); see also 19 CFR 351.102 (for
a definition of “indirect tax”). To
determine whether the GOC provided a
benefit under this program, we
compared the VAT exemption upon
export to the VAT levied with respect to
the production and distribution of like
products when sold for domestic
consumption. The GOC reported that
the VAT levied on wire decking sales in
the domestic market is 17 percent and
that the VAT exempted upon the export
of wire decking is 5 percent. Thus, we

have preliminarily determined that the
VAT exempted upon the export of wire
decking did not confer a countervailable
benefit because the amount of the VAT
rebated on export is lower than the
amount paid in the domestic market.

III. Programs Preliminarily Determined
To Be Not Used

We preliminarily determine that
DHMP and Eastfound did not apply for
or receive benefits during the POI under
the programs listed below:

A. Loan Programs

1. Honorable Enterprise Program

2. Preferential Loans for Key Projects
and Technologies

3. Preferential Loans as Part of the
Northeast Revitalization Program

4. Policy Loans for Firms Located in
Industrial Zones in the City of
Dalian in Liaoning Province

B. Provision of Goods and Services for
LTAR

1. Provision of Water for LTAR for
Firms Located in Designated
Geographical Areas in the City of
Dalian in Liaoning Province

C. Income and Other Direct Taxes

1. Income Tax Credits for
Domestically-Owned Companies
Purchasing Domestically Produced
Equipment

2. Income Tax Exemption for
Investment in Domestic
Technological Renovation

3. Preferential Income Tax Policy for
Enterprises in the Northeast Region

4. Forgiveness of Tax Arrears for
Enterprises in the Old Industrial
Bases of Northeast China

D. Indirect Tax and Tariff Exemptions
1. VAT Deductions on Fixed Assets

2. VAT Exemptions for Newly
Purchased Equipment in the
Jinzhou District

E. Grant Programs

1. Five Points, One Line

2. Export Interest Subsidies

3. State Key Technology Project Fund

4. Subsidies for Development of
Famous Export Brands and China
World Top Brands

5. Sub—Central Government Programs
to Promote Famous Export Brands
and China World Top Brands

6. Exemption of Fees for Firms
Located in Designated Geographical
Areas in the City of Dalian in
Liaoning Province

F. Preferential Income Tax Subsidies for
FIEs

1. Income Tax Exemption Program for
Export-Oriented FIEs

2. Local Income Tax Exemption and
Reduction Programs for Productive
FIEs

3. Preferential Tax Programs for FIEs
Recognized as High or New
Technology Enterprises

Verification

In accordance with section 782(i)(1) of
the Act, we intend to verify the
information submitted by DHMP,
Eastfound, and the GOC prior to making
our final determination.

Suspension of Liquidation

In accordance with section
703(d)(1)(A)(i) of the Act, we have
calculated an individual rate for subject
merchandise produced and exported by
the entities listed below. We
preliminarily determine the total
estimated net countervailable subsidy
rates to be:

Producer/Exporter

Net Subsidy Ad Valorem Rate

Dalian Eastfound Metal Products Co., Ltd. (Eastfound Metal) and its affiliate Dalian Eastfound Material Han-

dling Products Co., Ltd. (Eastfound Material) (collectively, Eastfound)
Dalian Huameilong Metal Products Co., Ltd. (DHMP) .......ccccceeoiiniirieennenne
Aceally (Xiamen) Technology Co., Ltd. .............
Alida Wire Mesh & Wire Cloth Mfg. ........c.........
Anping Ankai Hardware & Mesh Products Co., Ltd .
Anping County Jincheng Metal Products Co., Ltd. ........cccoiiiiiiiiiiiiee e
Anping County Yuantong Hardware Net Industry Co., Ltd. .......cccoiiiiiiiiiiiiee e
Anping Ruigilong Wire Mesh Co., Ltd. ..............

Anping Web Wire Mesh Co., Ltd. ............
Anping Yilian Metal Products Co., Ltd. ...

APIUS INAUSTIIAl (HIK) LEA. oottt ettt e sae e et e et e e bt e sae e e ne e st e e neeeenas
Beijing Jiuwei Storage EQUIPMENt Co., L. ....cooiiiiiiiiieieee e e

Dalian Aipute Industry & Trade Co., Ltd. .......
Dalian Best Metal Products Co., Ltd. .........
Dalian Jianda Metal Products Co., Ltd. ..........
Dalian Litainer Logistic Equipment Co., Ltd. ..
Dalian Litainer Metal Products Co., Ltd. ........
Dalian Pro Metal Co., Ltd. .....cc..cccvvrenneeen.
Dalian Traction Motor Co., Ltd. .....................

Dalian Yutiein Storage Manufacture Co., L. .........cooiiiiiiiiiii et e

3.13%
..... 2.02%
..... 437.73%
..... 437.73%
..... 437.73%
437.73%
437.73%
..... 437.73%
..... 437.73%
..... 437.73%
437.73%
437.73%
..... 437.73%
..... 437.73%
..... 437.73%
..... 437.73%
..... 437.73%
..... 437.73%
..... 437.73%
437.73%
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Producer/Exporter Net Subsidy Ad Valorem Rate
Dalian Zengtian Metal-Net Production Co., Ltd. ........ccooiiiiiiiiiiii e 437.73%
Dandong Rigian EQUIPMENt C0., LEA. .....oiiiiiiiiiiie ettt ettt e ae e b saneenee s 437.73%
Deyoma Wire Decking Factory .........cccocvrveeiiiiniiiiccnie e 437.73%
Global Storage Equipment Manufacturer Ltd. (Huade Industries) . 437.73%
Hebei Dongshengyuan Trading Co., LI, ..o 437.73%
Hebei Tengyue Trading Co., L. ..ottt ettt ettt et e st e et e e an e e nneesareetee s 437.73%
High Hope Int'l Group Jiangsu Native Produce Imp & EXp Corp. Ltd. .......ccooiiiiiiiiiiiiiiiccec e 437.73%
IMEX CRINA LEA. ..ot e e e e e e e s et e e e sr e e e e sre e e e er e e neere e e e nreennenreeas 437.73%
Jiangdong Xinguang Metal Product CoO. .........cccooiiiiiiiiiiii e 437.73%
Jiangsu Nova LogistiCs SyStem Co., L. .......oiiiiiiiiiiiiieie ettt beesaee e 437.73%
Jiangsu Sainty Shengtong Imp & Exp Co. 437.73%
JP Metal Works Processing Factory ....... 437.73%
Kule (Dalian) Co., LIA. ...ttt b ettt b e bt e a et e e bt an e er e nreetee s 437.73%
Kunshan Maxshow Industry Trade Co., LEA. .......ooiiiiiiii ettt saee e s 437.73%
Lanxuan Metal Product Co., Ltd. ......cccoeeiiiiiiiee, 437.73%
Longkou Forever Developed Metal Product Co., Ltd. .... 437.73%
Nanjing Better Metallic Products Co., L. ......cooiiiiiiiiieiie et 437.73%
Nanjing Better Storage Equipment Manufacturing Co., LEd. .......cooiiiiiiiiiiiiei e 437.73%
Nanjing Dongtuo Logistics Equipment Co., Ltd. .........ccociiiiiiiii s 437.73%
Nanjing Ebil Metal Products Co., LEA. .......c.ooiiiiiiiii ittt st et be e e e e 437.73%
Nanjing Huade Storage Equipment Manufacture Co., LEd. .......ccoooiiiiiiiiiii e 437.73%
Nanjing Jiangrui International LOGISTICS C0. .....iiuiiiiiiiieiiieiee ettt ettt be e saee e s 437.73%
Nanjing Jiangrui Metal Products Co., Ltd. ......... 437.73%
Nanjing Jiangrui Racking Manufacture Co., Ltd. 437.73%
Nanjing Youerda Logistic Equipment Engineering Co. Ltd ..........cccoiiiiiiiiiiiiicc e 437.73%
Nanjing Youerda Metallic Products Co., LE. .....c.ooiiiiiiiiiiiie ettt sttt s 437.73%
National Sourcing Co., Ltd. .......ccceiiiiiiiiiei e 437.73%
Ningbo Beilun Songyi Storage Equipment Manufacturer Co., Ltd. 437.73%
Ningbo Huixing Metal Product, Co., L. ......ccoiiiiiiiiiieiee et 437.73%
Ningbo Telingtong Metal Products Co., LEA. ......c.ooiiiiiiiiiiiieeiee ettt st e san e e e 437.73%
Ningbo United Group Imp & Exp Co. Ltd. ...... 437.73%
Pinghu Dong Zhi Metal Products ...........cccceeeueee. 437.73%
Schenker International China Ltd. (Dalian Branch) ... s 437.73%
Shanghai Boracs Logistics Equipment Manufacturing Co., Ltd. .......cooiiiiiiiiiiiieieeee e 437.73%
Shanghai Bright Imp & EXP CO., LId. ...ceoiiiiii s 437.73%
Shanghai FIory INdUSEHES C0., LEA. .....eoiiiiiiieie ettt sttt e b e st e e beeeans 437.73%
Shanghai Hesheng Hardware Products CO. ... 437.73%
Shanghai Jingxing Storage Equipment Engineering Co., Ltd. (formerly Shanghai Jinxing Rack Factory) ............ 437.73%
Shanghai Yibai Int'l Trading Co. .......ccoiiiiiiii e s 437.73%
Summit Storage Systems Ltd. ........ccooeiiiiiiiiiienieee e 437.73%
Suzhou (China) Sunshine Hardware Equipment Imp & Exp Co., Ltd. ....ccocoiiiiiiiiiiiiiicee e 437.73%
Suzhou Jinta Metal Working Co., L. ......coiuiiiiiiieiieiie ettt ittt b e san e b e 437.73%
Suzhou Z-TAK Metal and Technology Co., Ltd. 437.73%
Tianjin Dingxing Furniture Company ..........cccce.... 437.73%
Tianjin Machinery IMpP & EXP COIP. oottt sttt ettt e s bt e b e e e e bt san e et e e e aneesreesaneenes 437.73%
Tianjin Mandarin Import & EXPort Co., L. ....coiiiiiiiiiiie et st ae e 437.73%
Tianjin Zhonglian Metals Ware Co., LI, ..o 437.73%
TIMC LOGISHC PrOGUCES .....eeiieeieiit ettt h et sttt e ab e e bt e sab e e bt e e b e e beeeabeesaeeeabeessseebeesneeanns 437.73%
Vida Logistics System Co., LEA. ....oiiiiiiieie ettt a e 437.73%
Wuxi Puhui Metal Products Co., Ltd. .......ccoiiiiiiiiieiicee e 437.73%
Wauyi Tianchi Mechanical & Electrical Manufacture Co., Ltd. ..... 437.73%
Xiamen E-Soon Machinery Co., Ltd. ......cccocoeiiiiiiiiiiiiniiiieeen, 437.73%
Xiamen GaoPing Co0., L. .....eooiiiiiiieie ettt a e e b 437.73%
Xiamen LuckyroC INAUSEIY 0., LEA. ....eoiiiiiiiiiee ettt sae et e st e st e b e san e e beeennes 437.73%
Xiangshan Ningbo General Steel Metal Structure Co., LId. ..o 437.73%
Yuyao Sanlian Goods Shelves Manufacture Co., Ltd. ......c.ooiiiiiiiiiiiiiie e e 437.73%
AL OTNEIS .ttt h ettt e bttt e b e e e bt e nhe e et e oo ae e b e e ea et e bt e bt e be e e bt nae e et e e e te e e r e e eaneeane 2.58%

Sections 703(d) and 705(c)(5)(A) of
the Act state that for companies not
investigated, we will determine an all
others rate by weighting the individual
company subsidy rate of each of the
companies investigated by each
company’s exports of the subject
merchandise to the United States. The
all others rate may not include zero and
de minimis net subsidy rates, or any
rates based solely on the facts available.

Notwithstanding the language of
section 705(c)(5)(A)(i) of the Act, we
have not calculated the “all others” rate
by weight averaging the rates of DHMP
and Eastfound because doing so risks
disclosure of proprietary information.
Therefore, for the all others rate, we
have calculated a simple average of the
two responding firms’ rates.

In accordance with sections
703(d)(1)(B) and (2) of the Act, we are
directing CBP to suspend liquidation of

all entries of the subject merchandise
from the PRC that are entered or
withdrawn from warehouse, for
consumption on or after the date of the
publication of this notice in the Federal
Register, and to require a cash deposit
or bond for such entries of the
merchandise in the amounts indicated
above.
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ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non—
privileged and non—proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration.

In accordance with section 705(b)(2)
of the Act, if our final determination is
affirmative, the ITC will make its final
determination within 45 days after the
Department makes its final
determination.

Disclosure and Public Comment

In accordance with 19 CFR
351.224(b), the Department will disclose
to the parties the calculations for this
preliminary determination within five
days of its announcement. Case briefs
for this investigation must be submitted
no later than one week after the
issuance of the last verification report.
See 19 CFR 351.309(c) (for a further
discussion of case briefs). Rebuttal
briefs, which must be limited to issues
raised in the case briefs, must be filed
within five days after the deadline for
submission of case briefs. See 19 CFR
351.309(d). A list of authorities relied
upon, a table of contents, and an
executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes.

In accordance with 19 CFR
351.310(c), we will hold a public
hearing, if requested, to afford interested
parties an opportunity to comment on
this preliminary determination.
Individuals who wish to request a
hearing must submit a written request
within 30 days of the publication of this
notice in the Federal Register to the
Assistant Secretary for Import
Administration, U.S. Department of
Commerce, Room 1870, 14t Street and
Constitution Avenue, NW, Washington,
DC 20230. Parties will be notified of the
schedule for the hearing and parties
should confirm the time, date, and place
of the hearing 48 hours before the
scheduled time. Requests for a public
hearing should contain: (1) party’s
name, address, and telephone number;
(2) the number of participants; and (3)
to the extent practicable, an

identification of the arguments to be
raised at the hearing.

This determination is issued and
published pursuant to sections 703(f)
and 777(i) of the Act and 19 CFR
351.221(b)(4).

Dated: November 2, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9-26947 Filed 11-6—-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-274-804)

Carbon and Certain Alloy Steel Wire
Rod From Trinidad and Tobago;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

SUMMARY: On November 24, 2008, the
Department of Commerce (the
Department) initiated an administrative
review of the antidumping duty order
on carbon and alloy steel wire rod (wire
rod) from Trinidad and Tobago for the
period of review (POR) October 1, 2007,
through September 30, 2008.

We preliminarily determine that
during the POR, ArcelorMittal Point
Lisas Limited, and its affiliate
ArcelorMittal International America
LLC (collectively, AMPL) made sales of
subject merchandise at less than normal
value (NV). If these preliminary results
are adopted in the final results of this
administrative review, we will instruct
U.S. Customs and Border Protection
(CBP) to assess antidumping duties on
all appropriate entries of subject
merchandise during the POR.

Interested parties are invited to
comment on these preliminary results.
The Department will issue the final
results within 120 days after publication
of the preliminary results.

EFFECTIVE DATE: November 9, 2009.

FOR FURTHER INFORMATION CONTACT:
Dennis McClure or Jolanta Lawska, AD/
CVD Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-5973 or (202) 482—
8362, respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 29, 2002, the Department
published in the Federal Register the

antidumping duty order on wire rod
from Trinidad and Tobago; see Notice of
Antidumping Duty Orders: Carbon and
Certain Alloy Steel Wire Rod from
Brazil, Indonesia, Mexico, Moldova,
Trinidad and Tobago, and Ukraine, 67
FR 65945 (October 29, 2002) (Wire Rod
Orders). On October 1, 2008, the
Department published in the Federal
Register the Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 73
FR 57056 (October 1, 2008).

On October 31, 2008, we received
timely request for review from
petitioners,? and AMPL, in accordance
with 19 CFR 351.213(b)(2). On
November 24, 2008, the Department
published the notice of initiation of this
antidumping duty administrative review
covering the period October 1, 2007,
through September 30, 2008, naming
AMPL as the respondent. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews, 73 FR
70964 (November 24, 2008).

On December 3, 2008, we sent the
initial questionnaire covering sections A
through D to AMPL. On January 30,
2009, AMPL submitted i